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VICTOR MARRERO, United States Dlstrlct Judge.

This professional malpracttce action arises out of
auditing work performed by defenjant PricewaterhouseCoopers
LLP (“PwC”) in its role as out%ide auditor and accountant .

for the now-defunct brokerage and financial services firm

MF Global Holdings, Ltd. (“MF Global”). MF Global Holdings

Ltd. as Plan Administrator (“Plan Administrator”) brought

|

this case, one of many filed in the wake of MF Global's
October 2011 collapse, in its cﬁyapacity as assignee of MF

Global’s claims under the SecondéAmended and Restated Joint

I
¥

Plan of Liquidation Pursuant to Chapter 11 of the
Bankruptcy Code. The complaint (“Complaint,” Dkt. No. 2)

seeks damages of at least $1 billion for PwC’s

;

“extraordinary and egregious” rprofessional negligence in
]

(1) approving MF Global'’s off-b%lance—sheet accounting for

certain transactions in European sovereign debt; and
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(2) approving MF Global’'s deqision not to record a
valuation allowance against its;deferred tax asset (“DTA”)
prior to September 2011. Both of these decisions, the Plan
Administrator argues, were sﬁbstantial causes of MF

Global'’s bankruptcy.

The Court denied PwC'’s motiQn to dismiss the Complaint

on in pari delicto grounds by ;:)rder dated July 9, 2014.
(“July 2014 Order,” Dkt. No. 18.i By Order dated August 27,
2014, the Court dismissed tw@ of the counts in the
Complaint, but again declined t@ dismiss the professional
negligence claim on causatio# grounds. (*August 2014
Order,” Dkt. No. 21.)

Upon conclusion of discovejy, PwC has now moved for
summary Jjudgment pursuant to Rule 56 of the Federal Rules
of Civil Procedure ("Rule 56"). (“Motion,” Dkt. No. 46.)
PwC argues, first, that the ?lan Administrator cannot

overcome the affirmative defense of in pari delicto, and

second, that the Plan Administra:or cannot show that PwC'’s
&

accounting advice caused MF Global'’s collapse and

subsequent harm to shareholders. (“PwC Mem.,” Dkt. No. 47,
filed under seal.) The Plan Administrator opposed the
Motion (“Opp.,” Dkt. No. 49, f:led under seal), and PwC
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replied. (“Reply,” Dkt. No. 51, filed under seal). For the

reasons detailed below, the Court DENIES PwC’s Motion.

I.  BACKGFOUND!
This Court has described, in numerous previous

decisions, the facts and circumstances surrounding the

collapse of MF Global. See, e.g , In re MF Global Holdings

Ltd. Inv. Litig. (MF Global II), 998 F. Supp. 2d 157, 168-

74 (S.D.N.Y. 2014) (“Commoditieé Customer Action”); In re

i

MF Global Holdings Ltd. Sec. Litig. (MF Global I), 982 F.

Supp. 2d 277, 293-300 (S.DZN.Y. 2013) (“Securities
Action”). The Court has al@? detailed the specific
circumstances surrounding the Pgan Administrator’s claims
against PwC in previous decisiaﬁs in this action. See MF

i
1

Global Holdings Ltd. v. PricewaﬁerhouseCoopers LLP, 57 F.

]

Supp. 3d 206 (S.D.N.Y. 2014); MF Global Holdings Ltd. v.

PricewaterhouseCoopers LLP, 43 F. Supp. 3d 309, 314

(S.D.N.Y. 2014). The Court assunes familiarity with these

prior decisions. At this stage, however, the evidentiary

! pwC has filed a Local Civil Rule 56.1 Statement of Undisputed Facts
(*Def.’s 56.1," Dkt. No. 47, filed und%r seal). The Plan Administrator
has filed its Objections and Respons%s to PwC’s Rule 56.1 (“Pl.’s
Response 56.1,” Dkt. No. 49, filed unde% seal) as well as its own Local
Civil Rule 56.1 Counterstatement of Fakts (“Pl.’s 56.1,” Dkt. No. 49,
filed under seal). PwC has filed a reﬁly to the Plan Administrator’s
Objections and Responses to the Plan Administrator’s Counterstatement
of Facts ("Def.’s Reply 56.1,” Dkt. No. 51, filed under seal).

- 3 -
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record is more thoroughly developed and further elaboration
of this matter’s factual background is appropriate.

A. THE PARTIES

MF Global was a registered jutures commission merchant
and broker-dealer firm that exe;uted trades on behalf of
its customers and for its own; account. From 2008 until
March 2011, J. Randy MacDonald ("“MacDonald”) was MF
Global’s Chief Financial Offi?er and Henri Steenkamp
(“Steenkamp”) was the firm’s Ch%ef Accounting Officer. 1In
March 2011, Steenkamp took over ﬂhe role of Chief Financial
Officer while remaining Chief Accounting Officer. In his
role as Chief Accounting Officer,E Steenkamp was responsible
for MF Global’s External Reporping and Accounting Policy
Group (“MF Accounting Group”). Within the MF Accounting
Group, Margaret Sear (“Sear”) was Accounting Policy Manager
until July 2011. Pallavi Rayan k“Rayan”) was a member of
the MF Accounting Group until March 2011, after which time
she became Global Controller. (Def.’s 56.1 49 8-12.) 1In
March 2010, Jon S. Corzine (“Co#zine") became MF Global’s
Chief Executive Officer. (Def.’s }6.1 9 71.)

PwC began performing indepe%dent audit services for MF
Global in 2007. During the time {elevant to this action, MF

Global engaged PwC to audit MF Global’s financial
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statements for the fiscal vyears ending March 31, 2010
(*Fiscal Year 2010”) and Marcﬁ 31, 2011 (“Fiscal Year
2011”), and to review the firmgs quarterly statements in
preparation for MF Global’'s 10-Q reports. (Def.’s 56.1 at
Y 3; Declaration of J. Emmett #urphy dated Jan. 29, 2016
(*Murphy Dec.”) Ex. 28, 29.) In ;he engagement letters, PwC
agreed that it was respons%ble for performing its
integrated audit in accordance Ewith standards established
by the Public Company AccountingéOversight Board (“PCAOB"),
including obtaining “reasonable %ssurance about whether the
financial statements are free Gf material misstatement.”
(Murphy Dec. Exs. 28, 29; Pl.’é Response 56.1 § 4.) MF
Global's management, in turr, agreed that it was
responsible for reporting financial information in
conformity with Generally Accegted Accounting Principles
(*GAAP”). (Def.’s 56.1 { 4.) Dgring the Fiscal Year 2010
engagement, Linda McGowan (iMcGowan") was the PwC
engagement partner with the resgonsibility for work on MF
Global’s Fiscal Year 2010 audit.:(Def.’s 56.1 § 7.) During

the Fiscal Year 2011 engagcement, George Gallagher

et

(*Gallagher”) was the PwC engagement partner. (Def.’'s 56.1

¥ 120.)
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PwC issued an audit report Ior Fiscal Year 2010 on May
27, 2010, which was included inéMF Global’s required Form
10-K filed with the United Staﬁas Securities and Exchange
Commission (“SEC”) on May 28, 2010 (Def.’s 56.1 at § 6),
and an audit report for Fiscal ?ear 2011 on May 19, 2011,
which was included in MF Globalds Form 10-K filed with the
SEC on May 20, 2011 (Murphy Decg Ex. 96). PwC continued to
act as MF Global’s independent aﬁditor, reviewing quarterly
financial reports and responding to MF Global'’s accounting
inquiries until MF Global filed%for bankruptcy on October
31, 2011. (See Declaration of Ffank S. DiCarlo dated March

11, 2016 (“DiCarlo Dec.”) Ex. 120; Turner Dec. § 87.)

B. THE RTM STRATEGY

Prior to early 2010, ME Global earned revenues
primarily through commissions on customer orders and
interest on customer accounts. (See DiCarlo Dec. Ex. 4 at
3; Murphy Dec., Ex. 94.) Whep Corzine became CEO, he
undertook a new investment st?ategy in an attempt to
transform MF Global and reverse a recent period of losses
to achieve profitability. (Def.’; 56.1 § 72.) The core of
the new strategy was increa?ed proprietary trading,

including significant investmen:s in European sovereign
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debt financed through repurchas: agreements. (Murphy Dec.
Ex. 3 at 125:23-126:15).

A repurchase agreement or ‘“repo” involves one party
selling a security, in this case a bond, to a counterparty
for cash while simultaneously agreeing to buy back the
security at a specified future d?te and price. (Def.’s 56.1
§ 21; Decl. of Lynn E. Turner d%ted March 8, 2016 (“Turner
Dec.”) 9§ 39.) MF Global undeytook a specific type of
repurchase agreement which it referred to as a repurchase-
to-maturity (“RTM”) transaction.é An RTM is distinguished
from an ordinary repo by the cht that the date on which
the seller is required to #epurchase the bond (the
“termination date”) is the samé as, or functionally the
same as, the maturity date of the bond.® (Def.’s 56.1 { 23.)
This means that the seller rece..ves the proceeds from the
original bond at the same tire as it is required to
repurchase the bond from the byyer; accordingly, the RTM

may be settled through a clearinghouse so that the seller

2 As discussed further in this Decision’ and Order, the parties actively
dispute whether the repurchase agree&ents undertaken were actually
RTMs. (See Def.’s 56.1 § 23; Pl.’s 56.1 1 23; Turner Dec. § 48.)

3 Conversely, a “reverse RTM" 1is a reverse repurchase agreement
involving the purchase of a security subject to an agreement to sell it
back at or close to the maturity dated of the security. As discussed
further in this Decision and Order,! the parties actively dispute
whether under GAAP the termination daté of an RTM or reverse RTM must
precisely match the maturity date of! the underlying security. (See
Def.'s 56.1 § 23; Pl.’s 56.1 § 23; Turner Dec. § 48.)

- 7 -
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receives the difference between ;he accrued interest on the
bond and the payment to the guyer. (See Declaration of
Christine E. Pallone dated Mardﬂ 8, 2016 (“Pallone Dec.”)
{9 26, 29); Turner Dec. at § 52.)

In Fiscal Year 2010 and to;a greater degree in Fiscal
Year 2011, MF Global increased :.ts use of RTMs to finance
larger investments in European ﬁonds (the “RTM Strategy”).
The Court previously explained ;the operation of the RTM
Strategy, which  was coordiﬁated with MF Global'’s
subsidiaries MF Global Inc. (“ﬁFGI”) and MF Global U.K.
Limited (“MFG-UK”") :

[Flirst, MFG-UK purchased European sovereign debt
securities on the London Clearing House (“LCH")
exchange. MFG-UK then sold those securities to MFGI.
Next, MFGI and MFG-UK entefed into an RTM agreement.
MFGI thus sold the securi:zies to MFG-UK while the
firms simultaneously entered a contract for MFGI to
repurchase the securities oh the securities’ maturity
dates, at the same price plus a pre-negotiated
interest payment. MFG-UK, which now owned the
securities, then engaged 'in a similar repurchase
transaction with a counterparty through the LCH. The
repurchase date on that trahnsaction was scheduled for
two days before the securitiies’ maturity date. MFG-UK
thus bore the risk of defdult on the security, and
MFGI was responsible for !maintaining liquidity to
cover the possible default.! MFGI was also expected to
provide MFG-UK with funds 'to cover margin calls or
anticipated margin calls froin the LCH.

MF Global I, 982 F. Supp. 2d at 296. The discovery record

supports this summary of the al.egations in the Complaint
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at this stage of litigation. (See, e.g., Declaration of
David Mordecai dated March 8, 20#6 (“Mordecai Dec.”) § 20.)
Corzine was an advocate ofithe RTM Strategy, at 1least
in part because the interest ratg spread for European bonds
was significantly greater than :he United States interest
rate spread, presenting a profig opportunity. (Def.’'s 56.1
¢ 76-77; Murphy Dec. Ex. 3 at 1i42:5-18.) The RTM Strategy
ultimately became a sizeable component of MF Global’s
proprietary trading: MF Global éntered into approximately
109 Euro RTMs worth more than; $100 million in profits
between September 2010 and Septeﬁber 2011. (Def.’'s 56.1 99
84, 96-97.) The RTMs were usel to finance MF Global’s

investments in Euro sovereign diébt in the form of Irish,

Spanish, Italian, Belgian and Poytuguese bonds with a total
par value of over 10 billion Euros. (Def.’s 56.1 9 101-
102, 128.) MF Global’'s exposure to European sovereign debt
through Euro RTMs increased from 150 million Euros in June
2010 to approximately 4.4 billi@n Euros in June 30, 2011.
(Def.’s 56.1 § 132.) MF Gloyal’s Board of Directors
approved the RTM Strategy and repeatedly approved increases
of the firm’s 1limits on its Euro sovereign portfolio.

(Def.’s 56.1 § 104; Murphy Dec. Eixs. 24, 43, 45.)
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C. THE SALE ACCQUNTING DECISIOE

During Fiscal Year 2011 and;until MF Global ceased the
RTM Strategy, the proceeds from MF Global’s Euro RTM
transactions - the interest rate of the original bond minus
the rate paid to the RTM counte@party ~ were accounted for
on MF Global’s balance sheet as %ales at the origination of
the transaction. (Def.’'s 56.1 t 97; Turner Dec. ¢ 134.)
Under sale accounting, the bond @nd the repo financing were
de-recognized from the balance éheet, so the net revenue
expected was accounted for as imofit at the time of the
transaction. (See Turner Dec. ﬂ£53; Murphy Dec. Ex. 50.)
Which party bears responsibilitg for MF Global’s decision
to adopt sale accounting for :the Euro RTMs is sharply
disputed, although certain m@terial facts have been
established.

In mid- to late 2009, the Mr Accounting Group began to
consider the accounting treatmgnt for certain Euro RTM
transactions used to finance %uropean bonds in October
2009. (Def.’'s 56.1 9§ 34.) Sear;preparai a draft memo in
August 2009 titled “Repo—to—ﬁaturity Transactions as
Sales.” (“August 2009 Memo”, Murphy Dec. Ex. 46.) 1In
preparing the August 2009 Mem% and subsequent related

memos, Sear drew on accounting literature governing RTMs,

- 10 -
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specifically Statement of Financ}al Accounting Standard No.
140 (“FAS 140”), codified as Finéncial Accounting Standards
Board ("“FASB”) Accounting Standa;rds Codification Topic 860
(*ASC 860”). (Def.’'s 56.1 9 25,; 38; Murphy Dec. Ex. 106.)
ASC 860-10-40-5 prescribes threéyrequirements that must be
met for a transaction to be accoﬁnted for as a sale. First,
the transferred financial assets;must have been put beyond
the reach of the transferor andfits creditors. Second, the
transferee must have the right;to pledge or exchange the
asset free of conditions. Third, the transferor must not
maintain effective control over the asset. (Murphy Dec. Ex.
106.)

The August 2009 Memo concluged that, despite the two-
day gap between repurchase and;maturity mandated by LCH,
the RTM transactions MF Glob:él had executed met the
conditions to be accounted for #s sales. (Murphy Dec. Ex.
46.) It included a footnote (fFootnote 1”7) stating, in
reference to the requirement forisale accounting under ASC
860 that the instrument has matufed or expired upon receipt
of the collateral at maturity: ;We believe maturity means
the date of or a few dayé befére the end of the term.”
(Def.’s 56.1, Murphy Dec. EX. 46{) The August 2009 Memo was

shared only internally. (Def.’s 55.1 ¥ 30.)

- 11 -
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On October 2, 2009, David Bﬁteman (“Bateman”), an MFG-
UK repo trader, e-mailed Sear ;asking her to explain the
accounting treatment for RTMs itransacted by MFG-UK. 1In
response, Sear wrote in an e-pail that “[tlhere are a
number of U.S. GAAP requirementg we must meet in order to
account for repo-to-maturity tr}des as sales rather than
secured borrowings.” (Def.'’s 56;1 § 35, Murphy Dec. Ex.
47.) Following this inquiry, ;the MF Accounting Group
prepared a draft memo (*October 3009 Memo”, Murphy Dec. EX.
48) that expanded on the analysﬂs in the August 2009 Memo.
The memo developed Footnote 1 to;include the following:

A contract in which the Qerm of the repurchase or

resale is within a few days (e.g., 1-3 days) of the

maturity of the underlyinaé collateral would not be
considered a repurchase or iredemption before maturity

if, because of the timing of the redemption, the
original repo seller would le unable to sell the asset
again before its maturity ind would be accounted for
as a sale provided the &ther conditions are met.

(Def.’s 56.1, Murphy Dec. Exﬂ 48.)

In her analysis for the October 2009 Memo Sear also
referred to a series of questiong and answers about FAS 140
published by the FASB, one of wh%ch analyzed the meaning of
“before maturity” in practice. Question and Answer Number
48 opines that:

A transferor’s agreement tc repurchase a transferred

asset would not be considered a repurchase or

redemption before maturity ﬁf, because of the timing
of the redemption, the trarsferor would be unable to

- 12 -
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sell the asset again before, its maturity (that is, the

period until maturity is B0 short that the typical

settlement is a net cash pa&ment). (Def.’'s 56.1, 9§ 39;
Murphy Dec. Ex. 107.) ’

MF Global consulted with PwC regarding the correct
accounting treatment for the RTM transactions in late 2009
and early 2010. In January 2010, Sear created a memo to
file entitled "“Accounting for R''M Trades in UK” (“January
2010 Memo”) to document the MF A:counting Group’s review of
the RTM trades executed by MFG-UK and their accounting
treatment under GAAP in advancej of preparing MF Global’s

b
books for the gquarter ending LCecember 31, 2009. (Def.'s
56.1 9§ 44; Murphy Dec. Ex. 54.) The January 2010 Memo
stated:

Operationally, LCH requires us to repurchase the

underlying collateral two business days prior to their

stated maturity date. Since the <collateral are

European AA or better rakted government bonds, it

typically takes three business days to settle these

bonds in the European marketis. As such, we will not be
able to sell the collateral to the market after we

repurchase them from LCH t%o business days prior to
their stated maturity date. (January 2010 Memo at 1.)

The January 2010 Memo cﬁted two external 1legal
opinions as well as ASC 860-10—55—51, which states that a
repurchase agreement “would not be considered a repurchase
or redemption before maturity if; because of the timing of
the redemption, the transferor w?uld be unable to sell the

financial asset again before its maturity.” (Murphy Dec.
- 13 -
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Ex. 106.) The memo concluded @hat MF Global’s Euro RTM
trades “meet the conditions for }erecognition for U.S. GAAP
financial statement reporting” uﬁder ASC 860. (January 2010
Memo at 3.)

On January 7, 2010, an MﬁG-UK employee emailed the
memo to employees at PwC’s Un%ted Kingdom offices (“PwC
UK”) asking for feedback from PwC. (Def.’s 56.1 9§ 52;
Murphy Dec. Ex. 54.) PwC UK f@rwarded the memo to PwC,
which e-mailed Sear on January 3, 2010 asking whether net
cash settlement was a requiremeqt of sale accounting. Sear
replied that in this circumstanQa “judgment is required to
ascertain whether the transferor:would be able to sell the
asset to gain economic benefits.";(Def.’s 56.1 § 53, 56.)

Rayan of the MF Accounti§g Group e-mailed PwC on
January 18, 2010 asking 1if ch had cleared accounting
treatment for the RTMs and ngting that “we will only
potentially apply this accountigg treatment in Q410 going
forward, once we clear the accéunting with PwC.” (Murphy
Dec. Ex. 56.) PwC responded on @he same day stating that
“the accounting treatment you hage proposed is ok under the
facts of the situation you have %escribed in the memo, i.e.
time to maturity of the underlyipg collateral at the point

you get it back is less than the trade date-settlement date

- 14 -
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gap, and to be very clear, onlyzok if similar facts exist
in other situations.” (Murpﬁy Dec. Ex. 56.) Sear
subsequently e-mailed an MFG-UK :repo trader to confirm that
the MF Accounting Group had “confirmed the accounting
treatment for UK RTM trades with PwC.” (Def.’s 56.1 § 61,
Murphy Dec. Ex. 57.)

Despite this correspondence ultimately MF Global did
not account for RTMs as sales in Fiscal Year 2010. (Pl.'s
Response 56.1 § 189.) Although the parties dispute who made

the determination that sale accounting should not be used,

it is undisputed that the compoisition of the October 2009
RTMs as “two-legged” repos - ithat is, RTMs that were
constructed of two back to backitrades because LCH limited
repo terms to a year - preventeﬁ them from qualifying for
sale accounting. (See Def.’'s 56.i § 64; Pl.’'s Response 56.1
§ 64.) PwC’s working papers frométhat period note that “we
communicated our findings [régarding the back-to-back
repos] to PwC NY who has reopeneﬁ the discussion with group
finance team as the evidence app%ared inconsistent with the
accounting treatment agreed.” (MPrphy Dec. Ex. 38.) An e-
mail from McGowan to PwC dated J%nuary 28, 2010 states that

“I have agreed with [Steenkamp] fhat they will not book the

transaction as a repo to maturity.” (Murphy Dec. Ex. 64.)

- 15 -
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In December 2010, Sear and 3ayan prepared a draft memo
returning to the issue of the twp-legged repos’ eligibility
for sale accounting. (DiCarlo Lec. Ex. 73.) PwC reviewed
the memo and advised MF Global Fhat it could proceed with
sale accounting for the back—to;back trades under certain
circumstances. (DiCarlo Dec. Ex.:71.) Sear and Rayan filed
a later version of the memo in #ebruary 2011. (Pef.’'s 56.1
9 111.)

In Fiscal Year 2011, MF GlQbal accounted for its Euro
RTM trades as sales. (Def.’'s 356.1 § 86.) As the firm
continued the RTM strategy }nto September 2011, it
continued to account for the Egro RTMs as sales. (Def.’s
56.1 § 96-97.) For each RTM cle@red on LCH, MF Global was
required to repurchase the bon@ two business days before
the maturity date of the bond. ;Def.'s 56.1 § 98.) The MF
Accounting Group prepared two fgrther memos in June 2010
and December 2010 memorializi#g its position on sale
accounting for RTM transactions.L(Murphy Dec. Ex. 59, “June
2010 Memo” and Ex. 65, “Decembér 2010 Memo”). Both memos
stated:

As long as the normal trad¢ date and settlement date
cycle for the repurchased cd¢llateral is at least equal
to or greater than the remaining time to maturity of
the collateral at the repur@hase date, the operational
restrictions specific to the UK RTM arrangements would
not preclude the trades frdm being treated as sales,

- 16 -
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provided other conditions aﬁe met. (June 2010 Memo at
3; December 2010 Memo at 3; Def.’s 56.1 Y9 69, 107.)

Critically, the parties dispute whether the RTM
strategy was dependent on sgle accounting. The Plan
Administrator argues that the RIM Strategy was expected to

add to MF Global’s revenue in large part because of the
f

benefits of sale accounting. Tho$e advantages, as described
in the Complaint, were summarized by the Court in the
Securities Action:

First, the RTM transactions !could be counted as sales,
rather than as loans, even ﬁhough MFGI and MFG-UK were
contractually obligated ! to repay the final
counterparty for the securities. The obligation to
repay was thus “de-recognize€d” -- it did not appear as
a liability on MF Global’’s balance sheet. The RTM
transactions also allowed 'MF Global to report the
transactions as gains at] the time of the sale,
notwithstanding the subsequint obligation to repay the
sale price. Finally, becaus% no liability appeared on
MF Global’s balance sheet, ﬁhe RTM transaction did not
factor into MF Global’s value-at-risk (“VAR")
calculations.

MF Global I, 982 F. Supp. 2d at :!96. PwC’'s position is that

the RTM strategy was not dependqnt on sale accounting, and
that the advantages of the RTM Strategy would have been
adopted for its revenue pote#tial regardless of sale
accounting. (See infra, Section IEI(B).)

On March 30, 2011, MF Globa? responded to a March 16,
2011 letter from the Securitie? and Exchange Commission

(*SEC”) asking questions about MF Global’s Form 10-K for
- 17 -
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Fiscal Year 2010. (Def.’s 56.liﬂ 119.) Gallagher reviewed
and commented on MF Global’s res?onse. (Def.’s 56.1 § 120.)
PwC issued its audit opinion fpr Fiscal Year 2011 in MF
Global’s 2011 Form 10-K. (Def.’s 56.1 9 127.)

D. THE DEFERRED TAX ASSETS DECISION
[

PwC also worked with MF Giabal to review tax-related
accounting decisions in Fiscél Years 2010 and 2011,
including the decision wheth%r to take a valuation
allowance against deferred tﬁx assets (»DTA") . GAAP
standards on DTA, as dictateq in Accounting Standards
Codification No. 740 (“ASC 740:}"), require an entity to
apply a “more likely than not” ﬁest in deciding whether to
take a valuation allowance agqinst a DTA. (Def.’'s 56.1
§ 139.) If an entity deems it “@ore likely than not” that
it will be able to realize the QTA as a tax benefit, it is
predicting based on “all the available positive and
negative evidence” that it will generate sufficient future
taxable income to which it can ﬁpply the DTA. (See Turner
Dec. Y 330; Def.’s 56.1 § 145.) If the opposite is true,
and the entity determines it is%ﬁmore likely than not” the
entity will not be able to real#ze the full amount of the
DTA, it should, under GAAP, take a valuation allowance to

offset the DTA. (Turner Dec. ;96—97.) MF Global included

- 18 -
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DTA with other assets on its balance sheet which it
reported in its Form 10-K for F}scal Years 2010 and 2011.
In Fiscal Year 2010, MF Global{'s reported DTA were $118
million and $108 million in Fislé‘:al Year 2011. (See Murphy
Dec. ExXs. 94, 96.)

As with the sale account: ng decision, the parties
dispute who bears ultimate rigponsibility for the DTA
decision. MF Global prepared meéos quarterly and at year-
end for Fiscal Years 2010 énd 2011 documenting its
conclusions about the “need for%a change in the wvaluation
allowance position of the comp%ny." (Def.’s 56.1 9§ 145;
Murphy Dec. Ex. 33, 36.) In itﬁ financial statements for
Fiscal Years 2010 and 2011, MFi Global did not record a
-valuation allowance. (Def.’s 56.1 9§ 148; Murphy Dec. EX.
33, 36.)

The memo prepared on the sybject of the Fiscal Year
2011 valuation allowance (“FY20¥1 VA Memo”) documented MF
Global’'s view that no valuaqion allowance should be
recorded for Fiscal Year 2011. T%e draft memo was sent from
MF Global’s Director of Ext@rnal Tax Reporting and
Compliance, Christine Herbst (“ﬁerbst"), to PwC on April
26, 2011 and later returned to jerbst with PwC’s comments

and edits on May 18, 2011. (Def . ’'s 56.1 9§ 147,149; Murphy

- 19 -
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Dec. Ex. 34; DiCarlo Dec. Exs. 104, 107.) The FY2011] VA
Memo states that despite MF Global's three-year cumulative
loss position, “management beligves it is appropriate to
consider more fully the busines% conditions facing the US”
in deciding whether to recor@ a valuation allowance,
including “one-time unusual charyes" that contributed to MF
Global’s losses during the fiséal year. (Murphy Dec. EXx.
34.) The memo concludes that “it 1is appropriate to
recognize these deferred tax ;assets on the Company's
consolidated U.S. GAAP financiai statements and . . . no
valuation allowance should be rec%rded at this time.” (Id.)
In both the FY2011 VA Memé and MF Global’s notes to
its 2011 Form 10-K, MF Global lﬁsted several tax planning
strategies that it could take Lo increase the 1likelihood
that it would realize its DTA ip the coming year. (Def.’'s
56.1 § 157; Murphy Dec. Exs. 34. 96.) The parties dispute
whether MF Global was the Principal participant in
determining not to record a valﬁétion allowance for Fiscal

i
Year 2011, in particular to whatidegree PwC was responsible
for suggesting the tax planningistrategies included in the
FY201l VA Memo. (See Def.’'s 56.1 { 146, Pl.'s Response 56.1

99 220-221.)
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In contrast to the previous;reporting periods in which
it had not recorded a valuation;allowance, on October 25,
2011 MF Global recorded a val@ation allowance of $119.4
million for the quarter ending {eptember 30, 2011. (Murphy
Dec. Ex. 98; Pl.’s Response 5¢.1 9§ 217.) The valuation
allowance reflected MF Global’siconclusion that MF Global
was unlikely to generate suffici%nt income in the future to
utilize its U.S. DTA. (Def.’s; Reply 56.1 9§ 218.) The
parties dispute whether, if wF Global had recorded a
valuation allowance against itsiDTA in March 2011 rather
than waiting until September 2@11, MF Global would have
avoided bankruptcy or related d@ﬁages. (Def.’s 56.1 § 159;
Mordecai Dec. § 50.)

E. MF GLOBAL’'S COLLAPSE

In mid- to late 2011, MF €}oba1 began to face severe
liquidity issues. The parties 7igorously dispute whether
the decision to account for thé Euro RTM transactions as
sales or the decision not to re;ord a valuation allowance
were proximate causes of MF Glok?l’s collapse, but certain
events leading up to that event afe not genuinely disputed.

In August 2011, the ratingsg agency Standard & Poor’s

downgraded long-term U.S. sovereign debt from the triple-A

grading it had held for 70 years. (Def.’s 56.1 § 164.) The
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parties dispute to what exten: the market in European

sovereign bonds in summer 2011 was “volatile” and to what

degree such volatility created 1liquidity problems for MF

Global; however, it 1is wundisputed that the LCH made

additional margin calls in the summer of 2011, stressing MF

Global’s liquidity. (Def.'’s 56.1}% 166, Pl.’'s Response 56.1

Y 166.) The margin that MF Global was required to post for

certain Euro RTMs “dramatically” increased in 2011. (Def.'’s

56.1 § 167, 168.)

Also in August 2011, the Fi$ancia1 Industry Regulatory

f

Authority (“FINRA”) determined ;that MF Global had been

incorrectly computing the amountiof capital required to be
¢

held aside as regulatory capital and ordered the firm to
aration of Paul K. Michaud
|

come into compliance.? (See Decl.

in Opposition to PwC’'s Motion for Summary Judgment, dated

|

March 8, 2016 (“Michaud Dec.”) 78; Def.’s 56.1 { 171.)

This determination required MF Gxobal to amend its Form 10-

Q for the period ending June 30, 2011 and set aside $255

7

million in net capital. (DiCarlo jec. Ex. 11.)

4 MF Global had previously taken the

purposes its Euro RTMs should be tred

RTMs, for which there was zero capita
need to set aside additional regulator
However, FINRA and the SEC decided in

should be treated as long corporate borl
(See Murphy Dec. Ex.

additional capital.

22

position that for net capital
ted the same as U.S. Treasury

charge and MF Global did not
r capital. (Def.’s 56.1 Y 170.)
August 2011 that the Euro RTMs
ds, requiring MF Global to post
23.)

N
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On October 25, 2011, MF Glo%al announced a net loss of
$191 wmillion for the quarter énding September 30, 2011.
(Pl.’s 56.1 § 217.) The loss inc@uded a valuation allowance
against the firm’s DTA of $119.4%mi11ion. (Id.) On the same
day, MF Global had to respond: to a large margin call
prompted by Moody’s downgrade o% MF Global’s credit rating

to Baa3. (Def.’s 56.1 § 172; Mprdecai Dec. Ex. 1 q 28.)

That downgrade was followed by i further downgrade to Ba2

on October 27, 2011, and a downgrading by Fitch to BB+.

(Murphy Dec. Ex. 14 at 15.)

In the week prior to iﬁs bankruptcy, MF Global

§

received additional margin call% from LCH for hundreds of
millions of dollars related to i%s Euro RTMs. (Def.’s 656.1
§ 176; Murphy Dec. Ex. 2.) MF #lobal could not meet the
final series of wmargin calls recéived from the LCH, and on
October 30, 2011, it became aﬁparent that the firm was
unable to account for roughly $l§bi11ion of customer funds.
(Def.’s 56.1 § 177.) Although egecutives made last-minute
efforts to sell the firm to Inte%active Brokers, LLC, those

sale discussions ended after the customer fund deficiency

came to light. (Def.’s 56.1 § 1179.) MF Global filed for

bankruptcy on October 31, 2011. (jef.’s 56.1 9 180.)

- 23 -
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The Plan Administrator filesd the Complaint on March
28, 2014. The professional malgractice claim -- the sole
cause of action surviving agaigst PwC after the Court’s
August 2014 Order on PwC'’s motion to dismiss -- alleges
that PwC’s negligent professiona) advice regarding the sale

accounting decision and the DTA decision was a substantial

factor in MF Global’s bankruptcy. (Dkt. No. 2; Opp. at 1-

3.)
PwC’'s Motion seeks summaryljudgment for dismisgsal of

the professional malpractice cla;m. PwC argues that (1) the

doctrine of in pari delicto bars the Plan Administrator

from bringing claims for dama?es related to the sale
accounting and DTA decisions because MF Global was an
active and voluntary participan: in those decisions; and
(2) there is no evidence from wh%ch a reasonable jury could
find that PwC’'s advice proximately caused MF Global’'s

bankruptcy and subsequent dama@es. (PwC Mem. at 1.) As

discussed infra, upon review ¢f the wvoluminous summary
judgment record including emails, deposition testimony,
;

memoranda, and other material »roduced during a lengthy

{

discovery period, the Court ¢finds that ©PwC has not

1

satisfied its burden of demonst?ating the absence of any
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genuine issue of material fact on the in pari delicto
defense or on the Plan Administrator’s claim.

II. LEGAL S'ANDARD

A. STANDARD OF REVIEW UNDER RULE 56
Summary judgment is appropriate if the evidence shows
that “there is no genuine dispuf:e as to any material fact

and the movant is entitled to judgment as a matter of law.”

Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986). In making this Assessment, the Court 1looks
to the relevant substantive law to determine which facts

are material: “Only disputes over facts that might affect

the outcome of the suit underr the governing law will

properly preclude the entry of summary judgment.” Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). To

survive summary judgment, the d%;puted factual issues must
also be “genuine” -- that is, {sufficient evidence [must]
favor[] the nonmoving party for‘a jury to return a verdict
for that party.” Id. at 249. Théirole of a court in ruling
on such a motion “is not to reso%ve disputed issues of fact
but to assess whether there ar% any factual issues to be

tried, while resolving ambiguit%es and drawing reasonable

inferences against the moving party.” Knight v. United
!

States Fire Ins. Co., 804 F.2d 9, 11 (24 Cir. 1986).
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The moving party bears the initial burden of
demonstrating the absence of any genuine issues of material

fact. See Celotex Corp., 477 U S. at 323. If the moving

party satisfies its burden, —he nonmoving party must
provide specific facts showing that there is a genuine

issue for trial in order to survive the motion for summary

judgment. See Shannon v. New York City Transit Auth., 332

F.3d 95, 98-99 (2d Cir. 2003). In determining whether the

moving party is entitled to judgment as a matter of law,
i

the court must “resolve all émbiguities and draw all

justifiable factual inferences in favor of the party

against whom summary judgment @is sought.” Major League

Baseball Properties, Inc. V. Saivino, Inc., 542 F.3d 290,

309 (2d Cir. 2008). Although the party opposing summary

judgment may not “rely on mere conclusory allegations nor

speculation,” D’Amico v. City o New York, 132 F.3d 145,

149 (2d Cir. 1998), if there is any evidence in the record

from which a reasonable inference could be drawn in favor
I

of the opposing party that supports a finding that a

material factual dispute exisﬁs, summary Jjudgment is
¥

improper. See Gummo v. Village of Depew, N.Y., 75 F.3d 98,

107 (24 Cir. 199s6).
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B. PROFESSIONAL NEGLIGENCE

PwC’s professional malpractice claim asserts a cause

of action brought under New Yor< law, which provides that
professional malpractice is a "“species of negligence” and

requires a showing of three el{ements: (1) negligence (2)

which is the proximate cause of (3) damages. Hydro Inv'rs,

Inc. v. Trafalgar Power Inc., ;227 F.3d 8, 15 (2d Cir.

2000); see also Di Benedetto v. Pan Am World Serv., Inc.,
359 F. 3d 627, 630 (2d Cir. 20C4). Specifically, to prove
liability for professional neg..igence, a plaintiff must

show that: (1) the plaintiff contracted for the service, or

the service ordinarily would beéperformed in the course of
the professional performing ;ts obligations wunder a
contfact; (2) the defendantis professional services
“departed from the ‘accepted sta@dards of practice’ in the

relevant field;” and (3) the departure proximately caused

the plaintiff’s injuries. Wax dJ-2, LLC v. JFB Const. &

Dev., 111 F. Supp. 3d 434, 447 (S.D.N.Y. 2015) (citing

Bruno v. Trus Joist a Weyerhaeuser Bus., 87 A.D.3d 670, 672

(N.Y. App. Div. 2d Dept. 2011)).

The standard of care required of a professional

demands that he or she “exercise the skill and knowledge

4

normally possessed by members of his or her trade or
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profession in good standing in similar communities.” AJ

Contracting Co. v. Trident Mana%?rs, Inc., 234 A.D.2d 195,
196 (N.Y. App. Div. 1st Dept. 1%96) (citing Restatement of
Torts, 2d § 299A). As in any negkigence action, a plaintiff
must demonstrate “beyond the gpoint of speculation and

conjecture, a causal connection between its losses and the

defendant’s actions.” Herbert 1I. Post & Co. v. Sidney

Bitterman, Inc., 219 A.D.2d 214. 224 (N.Y. App. Div. 1st
Dept. 1996). The plaintiff must establish that but for the

alleged malpractice, it would not have sustained

ascertainable damages. Franklin 7. Winard, 199 A.D.2d 220,
221 (N.Y. App. Div. 1st Dept. 1993). In addition to showing
*but for” cause, the plaintiff nust show that a harm was

within the ambit of reasonably foreseeable risk. Aegis Ins.

Servs., Inc. v. 7 World Trade Cc., L.P., 737 F.3d 166, 177

(2d Cir. 2013) (citing Derdiarian v. Felix Contracting

Corp., 51 N.Y.2d 308, 316 (]f’I.Y. 1980) (finding that
defendant could have concluded that a “foreseeable, normal
and natural result of the risk greated by” the defendant’s
act was the harm to the plaintiff)). A defendant is only

responsible to “those with respe:t to whom his acts were a

substantial factor in the ;sequence of responsible

causation.” Rothstein v. UBS AG, 708 F.3d 82, 91 (2d Cir.
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2013) (citing Lerner v. Fleet Bank, N.A., 318 F.3d 113, 123

(2d Cir. 2003), abrogation on other grounds recognized by

Am. Psychiatric Ass'n v. Anthenn Health Plans, Inc., 821
F.3d 352, 359 (2d Cir. 201s6)). Pﬁoof of proximate causation

is “an essential element of any malpractice claim,

including accountant's malpracti@e." Herbert H. Post & Co.,
219 A.D.2d at 223.

Where there exist interiening acts between the
defendant's conduct and the plaiﬁtiff's injury, “the causal

connection is not automatically. severed.” Derdiarian, 51

N.Y.2d at 315. In that case, “liability turns upon whether

the intervening act is a normal .or foreseeable consequence

of the situation created by th? defendant's negligence.”
Id. Additionally, an interveniné act “may not relieve an
actor of responsibility, where tpe risk of the intervening
act 1is the very same risk which renders the actor

negligent.” Id.

C. IN PARI DELICTO

Under New York law, “the doctrine of in pari delicto
mandates that the courts will rot intercede to resolve a

dispute between two wrongdoers.";Kirschner v. KPMG LLP, 938




Case 1:14-cv-02197-VM Document 53 Filed 08/05/16 Page 30 of 69

N.E.2d 941, 950 (N.Y. 2010) (fooﬁnote omitted) .5 The purpose

I
i

of the doctrine is to deter illegality by denying relief to
parties who have admittedly brog?n the law, while avoiding
forcing courts to intercede ;in disputes between two
wrongdoers. See id. (“No court %pould be required to serve
as paymaster of the wages of ;crime, or referee between

thieves.”) New York courts have long applied the doctrine
b

i

of in pari delicto to bar a debtor from suing third parties
for a fraud in which the debtor participated. See id. at

Sec. LLC., 721 F.3d 54,

950; In re Bernard L. Madoff Inr.

g

63 (2d Cir. 2013) (citing Barnes v. Schatzkin, 215 A.D. 10,

10 (N.Y. App. Div. 1st Dept. 1925).

When presented as an affiimative defense to a tort

claim, in pari delicto “bars a party that has been injured
as a result of its own inﬁentional wrongdoing from

recovering for those injuries from another party whose

equal or lesser fault contributed to the loss.” In re Lehr

5 The Plan Administrator’s professional malpractice claim is brought
under New York state law, and PwC’E in pari delicto defense 1is
correspondingly a state law defense. Sef O'Melveny & Myers v. F.D.I.C.,
512 U.S. 79, 84-85 (1994) (holding that where no federal statutory
provision applied, state law controlled] whether equitable defenses were
available against a trustee). The applitation of a state law defense to
state law claims is governed exclusivgly by state law. See In re MF
Global Holdings Ltd. Inv. Litig., 611 App’'x 34, 37 (2d Cir. 2015).
Although federal common law of in pati delicto may apply where the
plaintiff’s claims are brought under fdderal law, see, e.g., Pinter v.
Dahl, 486 U.S. 622, 636 (1988); BrandAill Mktg. Corp. v. Bliss, 462 F.3d
216, 218 (2d Cir. 2006), New York’s law of in pari delicto applies in
this case. :
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Constr. Corp., No. 15 Civ. 4350, 2016 WL 164616, at *4

(S.D.N.Y. Jan. 12, 2016) (citing Rosenbach v. Diversified
4

Group, Inc., 85 A.D.3d 569, 570 (N.Y. App. Div. 1st Dept.

2011)). “The defense requires .ntentional conduct on the

ki

part of the plaintiff or its agents.” Sacher v. Beacon

Assocs. Mgmt. Corp., 980 N.Y.S.2d 121, 124 (App. Div. 2d

Dept. 2014) (citing Kirschner, 938 N.E.2d at 957).

In pari delicto is also piremised on the traditional

i

principle that a corporation is liable for the acts of its

agents and employees. See Kirsc@her, 938 N.E.2d at 950-51.

In Kirschner, the leading case governing the application of

in pari delicto as a defense uhder New York law, the New

York Court of Appeals answered a question certified by the
i

Delaware Supreme Court regarding the scope of the ‘adverse

interest’ exception to the in pa:i delicto defense.®¢ In one
of the cases <considered in Kirschner, a corporation

derivatively sued its independent auditor for failure to

detect fraud perpetrated by the corporation’s officers. The
Delaware Supreme Court posed the Eollowing question:

Would the doctrine of in paii delicto bar a derivative
claim under New York law where a corporation sues its

i

6§ The adverse interest exception, which is the single exception to the
rule that a corporate agent’s acts ake imputed to the corporation,
arises where the agent has “totally abahdoned his principal’s interests
and [is] acting entirely for his j own or another’'s purposes.”
Kirschner, 938 N.E.2d at 952 (emphasis in original).
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outside auditor for professional malpractice or
negligence based on the auditor’s failure to detect
fraud committed by the coxporation; and the outside
auditor did  not knowinggly participate in the
corporations fraud, but instead failed to satisfy
professional standards in its audits of the
corporation’s financial | statements? (Teachers’
Retirement Sys. of La. v. PricewaterhouseCoopers LLP,
998 A.2d 280, 282-83 (Del. 2010))

Kirschner, 938 N.E.2d at 949. The Kirschner court

&

agreed with the Delaware court %hat in pari delicto barred
the negligence claims against thé auditor. See id. In doing
so it noted that “the justice o% the in pari delicto rule
is most obvious where a willful;wrongdoer is suing someone
who is alleged to be merely negl}gent. . . . But . . . the
principle also applies where boté parties acted willfully.”
Id. at 464. “Indeed, the princiéﬁe that a wrongdoer should
not profit from his own miscondu%t is so strong in New York

1
that we have said the defense applies even in difficult
cases and should not be weak;ned by exceptions.” Id.
(internal citations omitted).

This Court has recognized1 in prior decisions that

under New York law, as stated ia Kirschner, the paramount

inquiry under in pari delicto is?the “*relative fault of the

plaintiff and the defendant,” as in the contrast the

Kirschner court noted between willful as opposed to merely
i

negligent wrongdoers. DeBAngelis v. Corzine (In re MF Global
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Holdings Ltd. Inv. Litig.), 99¢ F. Supp. 2d 157, 190-91

(S.D.N.Y. 2014); see also In rz Lehr Constr. Corp., 528
B.R. 598, 608 (Bankr. S.D.N.f. 2015). Affirming that
decision in the Customer Commodities Action, the Second
Circuit summarized the doct%ine as follows: “[Al]

corporation that engages in malfeasance cannot sue outside

accountants who negligently failed to detect or prevent

that malfeasance.” In re MF Glob: Holdings Ltd. Inv. Litig.

(DeAngelis v. Corzine), 611 F. App'x 34, 37 (24 Cir.),

cert. denied sub nom. ;Bearing Fund LP V.

L

PricewaterhouseCoopers LLP, 136 S. Ct. 497 (2015).

III. DISCUSSION
i
At the motion to dismiss phase this Court, accepting

all facts alleged in the Complsint as true, denied PwC's

motion to dismiss the professiogal malpractice claim. The
Court found that the Plan Admi?istrator had sufficiently
alleged causation and that its claim withstood an in pari
delicto defense. With the benef;t of extensive discovery,
it is apparent that there %emain genuinely disputed

material facts that preclude 'summary judgment: first,

regarding the application of in Qari delicto as a defense;

and second, related to the causal relationship between the

sale accounting decision and MF Gﬂobal's bankruptcy.
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A. PWC’S IN PARI DELICTO DEFENSE

In its July 2014 Order :denying PwC’s motion to
dismiss, the Court outlined t@é standard that PwC must
satisfy to prevail on a summary iydgment motion:

While in pari delicto could apply in a professional
malpractice suit in fwhich the corporation
intentionally participated /in creating and employing
the incorrect opinion, such as by *“intentionally
provid[ing] inaccurate financial statements to” the
auditor, Sacher v. Beacon i Assocs. Mgmt. Corp., 980
N.Y.Ss.2d 121, 124 (App. Div. 2d Dept. 2014), no such
allegations have been made there. If discovery reveals
a basis for allegations of' that kind, the Court can
revisit whether in pari delicto applies on a motion
for summary judgment.

MF Global Holdings Ltd. v. PricewaterhouseCoopers LLP, 57

F. Supp. 34 206, 211 (S.D.N.Y. 2014). The central gquestion
here is whether MF Global’s par:icipation in drafting the
sale accounting decision by itse}f constitutes the type of

intentional financial wrongdoing%that would preclude relief

under in pari delicto. PwC iargues that the Court'’'s

statement in the July 2014 Oréer that in pari delicto
applies only if MF Global wés “an active, voluntary
participant in the allegedly impfoper accounting advice” 1is
the law of the case and that PQC has met this threshold
upon discovery. (See PwC Mem. at 3.) The Plan Administrator

¥
il

counters that a sufficient “degree of wrongfulness” is

required to implicate in pari d%licto under New York law,
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and that PwC cannot show th2 requisite intentionally

i

wrongful action. (See Opposition at 5-7.)
{

On this issue, the Court must look once again to the

4

principles underlying the New Yb>rk common law of in pari

!

delicto as outlined in Kirschne:r and other decisions. New

York courts prior to Kirschner“ applied in pari delicto

where the plaintiff had  displayed “immoral or

unconscionable conduct that makes the wrongdoing of the

party against which it is asserted at least equal to that

i

of the party asserting it,” Chem, Bank v. Stahl, 237 A.D.2d

231, 232 (N.Y. App. Div. 1st Dept. 1997), or ‘“resorted to

gravely immoral and illegal conduct.” McConnell wv.

Commonwealth Pictures Corp., 7 N Y¥.2d 465, 471 (N.Y. 1960).

Kirschner itself involved corpQrate insiders engaged in

fraud -- in one instance, wrongéully using customer assets
to make loans and in anot?er misstating financial
performance by misrepresenting C@rtain tax obligations. On
the basis of these facts, the &ew York Court of Appeals

declined to broaden the adverse interest exception or

revise New York precedents as t¢ in pari delicto. See 938

N.E.2d at 959. Kirschner did not directly analyze whether

in pari delicto would apply ir cases where a corporate

agent’s acts were not intentioﬁally wrongful, though in
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rejecting the plaintiffs’ argument that New York's

apportionment of damages statute’ abolished in pari delicto,
the court noted that “there isino reason to suppose that

the statute did away with com@on—law defenses based on

intentional conduct, such as in pari delicto.” Id. at 957
(emphasis added) .

Since Kirschner was decided; courts applying New York

law of in pari delicto to claims against a corporate
auditor or accountant have recognized the doctrine

exclusively where corporate management was alleged to have

engaged in intentional wrongdoinyy or fraud. See, e.g., CRC

Litig. Trust v. Marcum, LLP, 13 N.Y.S.3d 291, 293 (N.Y.

App. Div. 2d Dept. 2015) (finding in pari delicto barred

claims against auditor where corporate management was
alleged to have executed a 'phantom revenue’ scheme,

recording revenue for billings where it knew no payment

would be received); Serino v. L.pper, 994 N.Y.S.2d 64, 67
(App. Div. 1st Dept. 2014) (affirming summary judgment on

in pari delicto grounds where fund manager committed

criminal securities fraud by grossly inflating funds’

value); Chaikovska v. Ernst & Yoéung, LLP, 132 A.D.3d 938,

939 (N.Y. App. Div. 4th Dept. 2010) (in pari delicto

7 New York Civil Practice Law and Rules Section 1411.

¥
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applied to bar claims against auditor where corporate
managers were “aware that they}were fraudulently altering

the corporate books to obtain furding for [the company].”)

Conversely, courts have d:clined to apply in pari

#

delicto where a corporate agent did not intentionally

provide inaccurate financial statements to its outside

i
i

auditor, but may have acted merély negligently. See, e.qg.,

Sacher, 980 N.Y.S.2d at 124. .In Sacher, the Appellate
Division rejected, at the pl%gding stage, an in ari

delicto defense in a derivative suit brought on behalf of a

L

corporation against the corpor%ﬁion’s auditor. The court
reasoned that the corporation iwas not alleged to have
“intentionally provided inaccuraﬁe financial statements” to
the auditor and therefore coulq not satisfy the pleading

requirements for an in pari delicto defense. Id.®
I -
In this case, the Plan Adm
|
companies routinely participate in formulating accounting

£

nistrator points out that

decisions related to their finéncial statements, and “if

doing so established in pari de¢licto when the accounting

8 PwC cites Granite Partners, L.P. v. é@ar, Stearns & Co. Inc., a case
in which a New York common law claim was barred under in pari delicto
because the plaintiffs were the “centltal decisionmakers” in wrongful
securities purchases. In that case, thowever, a bankruptcy trustee
straightforwardly alleged wrongdoing bn the part of the corporate
actors, and the court emphasized that {the complaint did not sound in
negligence but in “deliberate misrepresentation.” 17 F. Supp. 2d 275,
309 (S.D.N.Y. 1998) i
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turned out to be simply wrong . . . rather than
intentionally wrongful, as New gprk law requires, it would
effectively put an end to al; professional malpractice
actions against accountants.” ;(Opp. at 7.) The Court

agrees, as it agreed in its July 14 Order, that this is not

the outcome intended by Kirschngzr and by New York common

law. See MF Glob. Holdings Ltd?, 57 F. Supp. 3d at 212
(*such a broad reading of the ?octrine would effectively
put an end to all professional @alpractice actions against
accountants - an outcome not in?line with Kirschner or the
New York courts’ interpretation Qf ict."”).

In the July 2014 Order, th? Court distinguished this

matter from the Commodities Cust:omer Action, in which the
E

Court dismissed claims against PwC on in pari delicto

grounds. See MF Global II, 998 F. Supp. 2d at 187-190.° The

Court observed, “[i]ln the Commocities Customer Action, the

;

face of the complaint demonstrated that any of PwC’'s
violations resulted only because MF Global employees

violated statutory and common law by transferring customer

funds out of secured and segregﬁted accounts.” (July 2014

® The Court later granted final judgmert as to the claims against PwC,
and the Second Circuit affirmed the deciision in In re MF Glob. Holdings
Ltd. Inv. Litig. (DeAngelis v. Corzine}, 611 F. App'x 34, 36 (24 Cir.
2015), cert. denied sub nom. Bearing Fand LP v. PricewaterhouseCoopers
LLP, 136 S. Ct. 497 (2015). !
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Order at 8.) Not only did

Litigation Trustee sought to hol
that MF Global officers indi
(id.), it relied on the fact th:

to constituted unlawful cond

fraudulent transfer of customer
998 F. Supp. 2d at 173-75. Tha
participation and

decisive at this stage. There

between MF Global officers parti

auditors, even if actively, i

accounting strategy where

intentional wrongdoing on the

and the same individuals commit

law fraud by improperly withdr

accounts and them

applying

purposes .10

Applying the principles st

intentionally

th

to

the Court find that the

1 PwC liable for “something
sputably participated in”
{

it the “something” referred

1ct specifically, the

: funds. See MF Global 1II,

z distinction between mere

wrongful action remains

]
&

&

iis a material difference

ripating with the company’s

ﬁn the formulation of an

are is no evidence of

sorporate officials’ part,

ting statutory and common

awing funds from customer
effectuate unauthorized

ated above, the Court now

H

considers the summary judgment ﬁecord presented by PwC in

support of its Motion.

1o This point explains the Court’s em
the significance of the existence of
stage demonstrating that MF Global
inaccurate financial statements to

plasis in the July 2014 Order on

i;ficers

idence at the summary judgment
intentionally provided
as to secure the sale

WwC so

accounting strategy. See MF Global, 57 ﬁ. Supp. 34 at 211.
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1. Sale Accounting - PwCﬂs Evidence

Regarding PwC'’s accountiné opinions in this case,
there is no disputing that thé summary Jjudgment record
shows MF Global had a role, often a vocal role, in the
company’s Euro RTM sale accounti?g decision. But PwC cannot

i
show undisputed evidence that ME Global was an intentional

wrongdoer in undertaking that; role in the accounting
decision, 1in the sense that %t “intentionally provided
inaccurate financial statements”; to PwC so that it would
create an incorrect opinion. §§g%§£, 114 A.D.3d at 656.

PwC contends that severai key pieces of evidence
support its argument that ; the Plan Administrator
intentionally participated in cﬁfating the sale accounting
decision. First, PwC points éo the August 2009 Memo,
October 2009 Memo, January 201¢:Memo, and June 2010 Memo
prepared by the MF Accountifg Group, each of which
concludes that sale accountinéi is the proper form of

accounting for the Euro RTM trarsactions through LCH. (See

PwC Mem. at 4.) The memos document the MF Accounting

Group’s “conclusion on the accQunting treatment of [RTM]
trades”: because the two-day gap between repurchase of a
bond and its maturity on the Lcﬂ meant that “the original

repo seller would be unable to sell the asset again before
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its maturity” such repurchase w?uld be accounted for as a
sale “provided the other conditions are met.” (Murphy Dec.
Exs. 46, 48, 54, 59, 65). The préparation of the memos, PwC
argues, shows that MF Global “dréve the decision to account
for the Euro RTMs as sales.” (§§s PwC Mem. at 2.)

The memos indicate that LMF Global researched and
reached a preliminary conclusion that the firm should

i

account for the RTMs as sale;s. However, they are not

conclusive evidence of the so#t necessary to establish

intentional provision of inaccurate financial information
‘

or misleading action on the partiof the MF Accounting Group

that would bar a claim by the P.an Administrator on behalf
of the corporation under in pari delicto. To the contrary,
n ﬁ

the memos could equally lead a ﬁactfinder to conclude that

the MF Accounting Group follcwed standard practice by
undertaking its own good faith 1esearch about whether sale
accounting applied before consuiting PwC and awaiting its

response. (See Opp. at 2.) The parties do not dispute that

Sear began to consider the acc?unting treatment for Euro

sovereign bond transactions in.;October 2009 and analyzed
[

accounting literature on RTMs, ;including FAS 140 and ASC

860, prior to drafting the memo%. (Def.’s 56.1 (Y 34, 38.)

The parties also agree that afier Sear sent the January
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2010 Memo to PwC, PWC respo%ded to Sear and the MF
Accounting Group confirming tha{ “the accounting treatment
you have proposed is ok under ?he facts of the situation
you have described in the memo,: after which Sear emailed
MFG-UK that “we finally confirm%d the accounting treatment
for UK RTM trades with PwC.” (M%rphy Dec. Ex. 56, 57.) The
Plan Administrator also points;E to communication between
Sear and accounting groups at o%her brokerages asking for
input on how to account £for %TMS. (P1.’s Response 56.1
Y 184, citing Murphy Dec. Exs. 5;, DiCarlo Dec. Ex. 42.) On
this record, the evidence sugges%s a distinction between MF
Global officials offering PwC théir opinions about the sale
accounting treatment -- even if ?rofessionally erroneous --
based on the findings of theit research, as opposed to
providing facts within the compa?y’s purview that they knew
were incorrect and nonetheless ¥intentiona11y communicated
to PwC. The existence of the mem?s does not support summary
judgment on the basis that ;MF Global “intentionally
provided inaccurate financial ;statements.” Sacher, 114
A.D.3d at 656.

Second, PwC highlights a ;November 2010 MF Global

Finance Department event duringQ which the MF Accounting

Group listed as one of its yearly accomplishments having
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“created additional balance sh?et capacity for the firm

by arguing with PwC that Frades could be treated as
sales rather than as secured bozé;rowings." (See PwC Mem. at
6.) This is evidence, PwC argu%s, that the MF Accounting
Group “continued to own the ;accounting decision after
January 2010.” (Id.) The framiég of the sale accounting
decision by the MF Accounting Gr}up as an “accomplishment,”
like the content of the vario%s memos described above,
represents evidence of MF é}obal's participation in
research related to the sale aépounting decision. It does

¥

not, however, support a conclus%pn as a matter of law that
MF Global intentionally provideé inaccurate information to
PwC related to the propriety Qf sale accounting and is
therefore not evidence that “might affect the outcome of
the suit” under New York law. égggzggg, 477 U.S. at 248.

Third, PwC offers depositi@n testimony by MF Global’s

officers and directors to show fhat MF Global’s accounting

team had a “starring role” in détermining the correct Euro
RTM accounting. (PwC Mem. at 8.) PwC cites deposition
testimony by MacDonald about MF 3lobal’s responsibility for

accounting: “[I]Jt’s up to us to come up with the right

accounting . . . so certainly [PyC] would have opined on it

for their audit and we would haviz had a discussion if there
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was any sort of disagreement ak

for something.” (PwC Mem. at 7,
256:15-257:3.) Similar testimony
Global’'s Chair of the Audit and

“accounting policy is owned by

the external advisor’s job to

sure they are comfortable with

Murphy Dec. Ex. 4 at 233:21

support PwC’s contention that @I

firm’s accounting policy. Once

establish that MF Global’s ultir

accounting was solely its de

related to PwC’s approval of it

negligence the Plan Administr:

statements establish that MF Glcbal intentionally misled or

provided inaccurate financial s

Administrator maintains that “I

imperative to MF Global that P

with MF Global as to accountin

56.1 { 184.) It cites e-mails

that MF Global'’s conclusions reg

“preliminary” and “subject to I

iled 08/05/16 Page 44 of 69

out how we were accounting

;iting Murphy Dec. Ex. 7 at
- comes from a member of MF
Risk Committee stating that

~financial management. It’s

eview that policy and make

t.” (PwC Mem. at 7, citing
These statements

-234:2.)

]

IF Global helped shape the

again, though, they do not

\ate implementation of sale

cision, and not causally

based on the professional

alleges. Nor do the

itor

;atements to PwC. The Plan

'wC was aware that it was
¥C, as its auditor, agreed
g issues.” (Pl.’s Response

and testimony demonstrating
arding sale accounting were

'wC’s review and approval.”

(Pl.’s Response 56.1 9§ 184; §§f

44

: infra Section III(A) (2).)
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This conflicting testimony raises a triable issue of fact

as to MF Global’s role in the s%;e accounting decision. The
testimony presented by PwC does; not establish conclusively
that MF Global engaged in intenqional wrongdoing related to
the sale accounting decision. |

Fourth, PwC offers e—mailsgPetween MF Global employees
which, PwC maintains, show that MF Global internally
discussed concerns about the poténtial for RTM transactions
during the two-day gap betweenUMF Global’s repurchase of

i

the bond and the bond’'s matﬁrity to Jjeopardize sale

]

accounting. PwC argues that MF Global “concealed from PwC

i

private concerns” about transa@tions that could preclude
sale accounting. (PwC Mem. at 8%) This constitutes the only
factual assertion made by qu- that suggests MF Global
intentionally misled PwC as =0 the propriety of sale
accounting. It also raises a jpoint of disputed material
fact. For that reason, the ;Court cannot resolve the
conflicting factual accounts on ? summary judgment motion.
PwC cites a portion of MF Flobal expert Lynn Turner’s
(“*Turner”) report highlighting% a March 2011 transaction
that, Turner concludes, would uédermine the sale accounting
decision. The report describes %F Global’s repurchase of an

Irish bond two days prior to tﬁe bond’s maturity, followed
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by its sale of a portion oﬁ‘ the bond subject to an

agreement to repurchase it. Such a transaction would

¢

demonstrate that MF Global maiintained effective control
over the bond in violation of A3C 860's standards for sale
accounting. (See Turner Dec.i;ﬂﬂ 183-87.) PwC itself,
however, disputes that such a bsnd transaction took place.
(Def.’s 56.1 § 113-115.) Regar@less of its position that
the two-day repo never happen;d, PwC argues that it is
material that MF Global interna}ly discussed the potential
for such a transaction but “nevér shared its concerns with

k

PwC.” (PwC Mem. at 10.) It points to an e-mail between Sear

and another MF Accounting Group colleague in which Sear
asked, “Are you as troubled wit% regard to the fact that we
are able to repo it after re;taking possession of it?”
(Murphy Dec. Ex. 41.) A later 9—mail from Sear to another
MF Global employee stated that;a hypothetical reverse RTM
would T“absolutely .. . jeépardize" sale accounting
treatment. (Murphy Dec. EX. 62.é PwC argues that MF Global
“never communicated Sear’s conc%rns to PwC.” (PwC Mem. at
10.)

The Plan Administrator %trongly disputes that MF
Global concealed any doubts a%out the propriety of sale

!
accounting from PwC. It argues that to the extent MF Global
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internally questioned whether s%le accounting applied, the
firm resolved any initial dou%ts in good faith. Record
evidence presented by the Plan édministrator supports this
contention, including excluded; portions of the e-mails
cited by PwC. One such e—maili is a response to Sear’'s
message asking if her colleagu% was “troubled” about the
potential for a second repo. 3Murphy Dec. Ex. 41.) The
colleague replies that “if it i% our usual practice to

not repo the security again,iI think we could make the
argument for RTM.” (Murphy Dec. Fx. 61.) In response to the

email stating that reverse RTMs would “jeopardize” sale

accounting, the Plan Administrator cites an email
summarizing the firm’s conclusion upon a “detailed
assessment of the accounting . . . reviewed by PwC” that

reverse RTMs “do not negate” sa}e accounting. (Murphy Dec.
Ex. 63.) The Plan Administrato% has provided "“evidence in
the record from which a reasona%le inference could be drawn
in its favor” on the issue %f whether any intentional
concealment took place. Gummo, is F.3d at 107. Accordingly,
PwC’'s proffered evidence that E.VIF Global concealed doubts
about sale accounting is the; subject of a dispute of

material fact, and thus insuﬁficient to permit summary

judgment on this basis.
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2. Sale Accounting - Plin Administrator’s Evidence

The Plan Administrator presents additional facts that
are material to the issue of wlé.ether MF Global engaged in
intentional wrongdoing in the course of the company’s sale
accounting decision. These facgs are drawn from e-mails,
memos, and contemporaneous noteé that raise material fact
disputes as to whether (1) at agl times MF Global gave PwC

the final word on accounting treatment, and (2) at no time

did MF Global provide deliberately false information to PwC

i

or conceal private doubts about*sale accounting. (See Opp.
at 8-12.)

The record before the Courﬁ contains evidence creating
a genuine issue as to whether MF Global or PwC made the
ultimate decision regarding sa%e accounting. Emails among
the MF Accounting Group and betéeen the MF Accounting Group
and PwC reflect an understand}ng that PwC’'s review was
necessary prior to MF Global ifplementing sale accounting
for Euro RTMs. Sear initially e?mailed PwC the January 2010
Memo asking it to “review [thej attached memo and let wus
know if any concerns” (Murphy D%c. Ex. 54), followed by an
e-mail from Rayan asking “h%s your team cleared our
accounting treatment for RTM in;the UK? . . . we will only

potentially apply this accounting treatment in Q410 going
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forward, once we clear the acc?unting with PwC.” (Murphy
Dec. Ex. 64.) A January 4, 2010§e-mai1 from Rayan to a MFG-
UK employee states “we have bee@ working on memo outlining
our position for getting repo té maturity treatment in the
UK. . . . I think it would be p%udent to have PWC UK review
it and confirm their agreement? before we tell the desk
that we can definitely get téis accounting treatment.”
(Murphy Dec. Ex. 52.) Another ;e—mail emphasized that MF
Global wanted to “have a quic% review with PwC on this

[accounting treatment].” (Murphy Dec. Ex. 53.)

&
4

The Plan Administrator alsqxpoints to the fact that MF
Global did not book any Euro QFMS as sales during Fiscal
Year 2010 because it was instr%cted by PwC that the “two-
legged” repos transactions wo}ld not square with sale
accounting. An email from McGowén confirmed that MF Global
would not book the 2009 RTM ;trades as sales on PwC's

i
instructions. (Pl.’s Response 56.1 § 188(i).) A PwC
workpaper reported that “at Qé FY10, we concluded that

where there is a series of Repos the conditions for RTM

accounting are not met and RﬂM accounting could not be
4

applied.” (See Pl.’'s Response 5&.1 ¥ 20, citing Murphy Dec.

Ex. 42, DiCarlo Dec. Ex. 4.) There is evidence, further,

that MF Global provided PwC with access to its transactions
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and documents without interfereace. Employees of both PwC

§

and MF Global testified that MFéglobal gave PwC free access
to its trade records and othe{ information necessary for
its audit. (Pl.’s Response 56.1 ﬂ 195.)

Additionally, there is evid?nce in the record that may
support a reasonable finding ;;hat MF Global executives
believed in good faith that salé accounting was the correct
form of accounting for the Eur? RTMs. Steenkamp testified

that he believed that sale accounting for MF Global’s Euro

RTMs was proper in 2010 and 201% and that he still believed
so at the time of deposition. ?Def.’s 56.1 § 138.) In an
email exchange between Rayan ané Sear, Rayan wrote that she
believed the MF Accounting ?roup’s position on sale
accounting was “strong” but ?onfirmed that PwC should
review the conclusion. (DiCarlc Dec. Ex. 30.) Sear, when
asked whether her intent in pregaring the January 2010 Memo
was “to be as accurate as [she];could . . ." affirmed that
such was her intent. (DiCarlo De%. Ex. 21 at 128:25-129:6.)
The Court thus concludes tPat the record presented by
the Plan Administrator could ;support a reasonable jury
§
finding that MF Global develo%ed. preliminary conclusions
about sale accounting in good ﬁpith and consistently asked

PwC to review its conclusions.
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3.

The Litigation TrusteeiAction
i

As was the case 1in its motion to dismiss, PwC

additionally maintains that in gari delicto applies because

in this action laid out

MF Global’s litigation position

in the Litigation Trustee’s nov-settled claims against MF

i
|

flates the RTM Strategy and

Global’s former officersi? cor,

the sale accounting decision. that (1) the

&

PwC argues

T

Litigation Trustee, who like ths Plan Administrator stands

-

in the shoes of the defunct firm,

i

has alleged that the

)

officers’ implementation of the RTM Strategy was closely

tied to MF Global’s use of sale accounting, and (2) these
allegations are sufficient to lpermit an in pari delicto

defense. (PwC Mem. at 9.)2 At the motion to dismiss phase,

11 Nader Tavakoli, as Litigation Trustee of the MF Global Litigation
Trust v. Corzine, et al., No. 13-0133?E(S.D.N.Y. Bankr. Sept. 16, 2013)
(*Litigation Trustee Action”). The Litligation Trustee Action reached a
settlement agreement on July 6, 2016] as part of a global settlement
among the Trustee, the Commodities Customer Class, and former MF Global
officers and directors and is set forfa fairness hearing by this Court
on September 16, 2016. (See Dkt. No. 1108, 11 Civ. 7866.)

12 pwC argues that the Litigation

Litigation Trustee Action constitute
(PwC Mem. at 12 n.12.) Although the §
ruled on the matter, “the general ru#le seems to be that a judicial
admission only binds the party that :i:es it in the action in which it

Trustee’s allegations in the
udicial admissions by MF Global.
econd Circuit has not definitely

is made, not in separate and subse nt cases.” Am. Tissue, Inc. v.
Donaldson, Lufkin & Jenrette Sec. orp., 351 F. Supp. 24 79, 96
(S.D.N.Y. 2004); see also Hausler v. Morgan Chase Bank, N.A., 127 F.
Supp. 3d 17, 37 (S.D.N.Y. 2015) (noti that judicial admissions in one

case may be treated as evidentiary adfiissions in another).

Court were inclined to consider the p
action as evidentiary admissions, th

Even if the
adings in the Litigation Trustee
allegations are insufficient to

establish in pari delicto for the reaséns discussed herein.
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the Court was not persuaded thag the RTM Strategy was “the
same voluntary, unlawful conduct;at issue in this lawsuit.”
MF Global, 57 F. Supp. 3d at 212

PwC now argues that the t%ere is sufficient evidence
in the discovery record to sup?ort a conclusion that the
sale accounting advice was, Qs alleged by MF Global,
indistinguishable from the RTMi Strategy. PwC principally
cites the expert reports ;presented by the Plan
Administrator’s causation ?xpert David Mordecai
(“Mordecai”). (PwC Mem. at 13—1%.) In his report, Mordecai
states that sale accounting “éresented to MF Global the

incentive to increase (Euro. RTM] exposure for the

appearance of increased recuriring revenue with reduced

PwC argues further that MF Globa! is judicially estopped from
contesting misconduct by former ME Global officers because the
Litigation Trustee prevailed on those |officers’ motion to dismiss. See
In re MF Global Holdings Ltd., 507 B.R. 808, 811 (S.D.N.Y. 2014). The
Court will not deem the Plan Adhinistrator’s claims judicially
estopped. Judicial estoppel “applies ofily if the party against whom the
estoppel is claimed actually obtained a judgment as a result of the
inconsistent position.” Merrill Lynch,i Pierce, Fenner & Smith, Inc. v.
Georgiadis, 903 F.2d 109, 114 (2d Cif. 1990). The Litigation Trustee
Action was voluntarily dismissed pursuant to a settlement, and the
denial of the motion to dismiss, witHput findings of fact specific to
the issues in this case, is not a basis for estoppel. Estoppel applies
only when a party's current position is “clearly inconsistent with its
earlier position.” New Hampshire v. Maine, 532 U.S. 742, 750 (2001). As
discussed further in this Decision aniOrder, the pleadings and filings
in the now-settled Litigation Truste: Action did not relate to the
specific claims regarding MF Global'd sale accounting policy in this
case. '
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leverage ratios.” (Mordecai Dec. Ex. 90 { 32.) PwC also

points to an interrogatory résponse by the Litigation

Trustee in the Litigation Trustee Action stating its
|

position that Steenkamp was “closely involved 1in the

decisions to add more RTM positions to artificially

generate revenue,” and in ¢ping so, “concealed [MF
Global’s] 1leverage, resulting B in materially misleading
financial reports.” (PwC Mem. at 13; Murphy Dec. EX. 104.)

The Court is not persuaded that the Litigation
Trustee’s allegations regarding the RTM Strategy bar the
Plan Administrator’s professional malpractice claim against

1

PwC pursuant to in pari delicto. The <claims in the

Litigation Trustee action were, as this Court noted in the
July 2014 Order, related to th? RTM Strategy and did not
allege intentional wrongdoiné‘ specific to the sale
accounting decision. The Court femains unpersuaded that the
facts related to the RTM St%ategy and the accounting
decision are so materially indistinguishable as to compel
the conclusion that a claim on %he basis of the former also
constitutes a claim on the ba%is of the latter. For the

Court to apply in pari delicto at the summary judgment

stage, the pleadings and undispuated facts presented in the

course of litigation must establish intentional wrongdoing
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by the plaintiff that is the j3subject of the litigation.

i

See, e.g., In re Adelphia Commcins Corp. Sec. & Derivative

Litig., No. 03-MD-1529, 2014 WL 6982140, at *10 (S.D.N.Y.

Dec. 10, 2014), reconsideratidh denied, No. 03-MD-1529,
1

2015 WL 268846 (S.D.N.Y. #an. 21, 2015) (denying
application of in pari deli:to Dbecause “drawing all
'

inferences in Plaintiff’s fawpr,” defendant failed to
sufficiently show corporate ac:tor engaged in fraud on

behalf of corporation) ; Walker, Truesdell, Roth &

Associates, Inc. v. Globeop Fin. Servs. LLC, No. 600469/09,

2013 WL 8597474 at *12 (N.Y? Sup. Ct. May 27, 2013)

(applying in pari delicto wheréﬁmanagement “*as established

on the pleadings” engaged in qungdoing assisted by outside
advisors) .

The pleadings and all facg discovery completed prior
to settlement in the Litigation;Trustee Action pertained to
the RTM Strategy, not to the sale accounting decision. PwC
points to the allegation in; the Litigation Trustee'’s
complaint that MF Global engéged in “a scheme
designed and implemented to ;prop up [MFG’s] apparent
profitability through highly ;1everaged transactions in
foreign debt.” (PwC Mem. at }2.) There is no explicit

mention in this statement of sale accounting forming any
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aspect of the scheme referred to. But PwC’s implication is
that this language could be read as asserting that in fact

sale accounting was an indiétinguishable part of MF

Global’s wrongdoing for the pufposes of in pari delicto.
With little else to go on, fopjthe Court to accept PwC'’s
theory would require it to mak{ a giant factual leap, not
just construing a c¢laim that éarticular language may be
subject to different interpreta:ions, but actually writing
into the text a provision that #t does not clearly express.
In deciding this Motion, the Cogrt is required to draw all

inferences in the Plan Administ?ator’s favor; to that end,

the Court declines to infer taat the Litigation Trustee

action alleged intentional %wrongful sale accounting
treatment of the RTM trades by tée MF Global officers.
Additionally, Mordecai’s ; expert report -- while
relevant to the causal 1link betéeen sale accounting and the
RTM Strategy -- does not concl%%ively demonstrate that the
Plan Administrator’s litigatiQn position 1is that sale
accounting and the RTM Straﬁegy constitute the same

intentionally wrongful scheme. Ihe Plan Administrator does

not deny that the sale accountirng decision was a key factor

driving the RTM Strategy. (fee Opp. at 13.) On the

contrary, the 1link between PQC’S approval of the sale
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accounting policy and the RTM Strategy is a key part of MF
Global’'s causation argument. T@e Plan Administrator seeks
to prove that the RTM Strategy;was dependent on treatment

of the RTM trades under sale accounting principles, and
;

that PwC’'s approval of such a professional practice
1,

permitted MF Global to undertakq the doomed strategy. (Id.)

Although PwC looks to cast the Plan Administrator’s

[

allegations regarding causation as a litigation position
i

implicating in pari delicto, th& Court will not infer such
a ‘litigation position’ where ;it is not manifest in the
Litigation Trustee Complaint or jiscovery evidence.

4., DTA and Valuation Alloivance

PwC’s in pari delicto argument as to the deferred tax

asset and valuation allowance suffers from the same
inadequacy as its argument rega&ding sale accounting. With
¥

the benefit of discovery PwC has presented evidence that MF

i

Global’'s tax department was iavolved in the March 2011

conclusion that it was “more :likely than not” that MF

¥

Global would realize its DTAs in the upcoming period.

However, PwC has not establisﬁed any undisputed material
%‘

¥

facts that would show MF Global engaged in intentional

wrongdoing in the DTA determination such that in ari

delicto would bar the Plan Adminﬁstrator’s claims.
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PwC points to MF Global’s

iled 08/05/16 Page 57 of 69

. draft memos outlining the

reasons why a valuation allowance was not warranted for

Fiscal Year 2011.

conclusion that recent losses we

charges”
with the benefit of tax planni
Ex.

Dec. 111.)

the memos discussing sale accou

drafted internally by MF Global

for feedback and revision bef:
decision. Not only did PwC rev

substantive suggestions regard
strategies that MF Global could
future reporting periods.
point emailed another PwC employ
could not

move down the yield curve to

In the memos
and that the firm would

There is evide

Galla

1

“argue as a tax plann:

¥
, MF Global documents its
re due to “one-time unusual
;be able to realize its DTA
ﬁg’ in the future. (DiCarlo
ﬁce that those memos, like
ﬁting discussed supra, were
‘employees and sent to PwC
>re MF Global finalized a
ﬁew the memos, it provided
ing possible tax planning
- take to realize its DTA in
?her, for instance, at one

iee asking whether MF Global

ng strategy that they could
say 10-30 years US Bonds?”

mails showed that MF Global

(DiCarlo Dec. Ex. 105). Later e

incorporated PwC'’s language l regarding “tax planning
initiatives” into its memo. (DiCarlo Dec. Exs. 107, 111.)
PwC presents no facts tending to show that MF Global
intentionally provided wro@g information to or

intentionally misled PwC. Ther{

57

:fore, PwC has not met its
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burden at this stage to demons:rate that in pari delicto
1

bars MF Global’s claim as tQ the wvaluation allowance
decision.

For the reasons stated abﬁve, the Court is persuaded
that triable issues of fact iexist as to whether the
affirmative defense of in Eéﬁi delicto bars the Plan
Administrator’s professional malpractice claim. The Court

declines to grant summary jucgment to PwC on in ari

delicto grounds.
B. CAUSATION

1. Sale Accounting

Questions of causation are ordinarily reserved for a
f

finder of fact, and on a motiQn for summary judgment the
moving party bears the burden oI showing that no issues of
material fact exist and that it is entitled to judgment as

a matter of law. See Vera v. CZitibank N.A., No. 00 Civ.

1383, 2001 WL 619379, at *2 (S.I'.N.Y. June 6, 2001); Packer

v. Skid Roe, Inc., 938 F. Supr. 193, 196 (S.D.N.Y. 1996)

(“Issues of proximate cause are normally questions of fact

%

for the jury to decide, unless;the court concludes that a

reasonable jury could reach only one conclusion.”); Perrin

v. Hilton Int'l, Inc., 797 F. Supp. 296, 299-300 (S.D.N.Y.

1992) (“Although questions of proximate cause are normally
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questions of fact, a court mag' decide that a reasonable
jury can reach only one conclus%ﬁn, and decide the issue as
a matter of law.”).

The question of whether tfe series of events leading
up to MF Global’s c¢ollapse afe superseding causes that
break the chain of causation :n relation to MF Global’'s

malpractice claim against PwC i{ sharply disputed. (See PwC

Mem. at 15-17, Opposition at 23.) First, PwC argues that

the RTM Strategy was not cont?ngent on sale accounting.

(PwC Mem. at 15.) In support o this position, PwC relies

largely on Corzine'’s depositioﬂ testimony that MF Global

would have undertaken the R°M Strategy regardless of

¥

accounting treatment. PwC cites Corzine’'s testimony that

sale accounting “wasn’‘t a driv%r of why we got there” but
“certainly wasn’t a detriment"vfor the firm. (Murphy Dec.
Ex. 3 at 1147:21-1148:22.) Coréine also testified that MF
Global “took the [Euro RTM] pos%tions to add to the revenue
of MF Global.” (Def.’s 56.1 :ﬂ 75.) PwC also cites
Steenkamp’s response when askediwhether the RTM trades were
executed for the purpose of bcbking income up front: "“My
understanding was not that it¥ was for sales accounting

treatment. Sales accounting treatment was the required way
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of actually booking the trades.” (Murphy Dec. Ex. 11 at
703:12-21.)

The Plan Administrator, ;in opposition, points to
correspondence indicating that{ MF Global saw the RTM
Strategy as a profitable busine%s opportunity only because
of the sale accounting treatmeny. Presenting at a November
8, 2010 meeting of the MF Globai Board of Directors, the MF

Accounting Group showed a slide listing "“Benefits” of Euro

Sovereign RTMs, including tae fact that "MFG can

derecognize these trades under US GAAP and thus hold them

off balance sheet.” (DiCarlo;;Dec. Ex. 69.) The Plan
Administrator also cites stateéents by Corzine at an MF
Global Limited Ad-Hoc Global Igvestment Committee Meeting
held on September 15, 2010 th@t “RTM trades are revenue

generation for the firm via FI/Treasury." (DiCarlo Dec. Ex.

47.) On September 22, 2010, an MF Global executive advised

his colleagues that Corzine wai; “looking to do” Euro RTM

trades “up to the defined risk;limits in each country to

get the upfront P&L for this moéth." (DiCarlo Dec. Ex. 48.)

Additionally, the Plan Administ%ator offers PwC workpapers
i

stating, in reference to the Euro RTMs, "“MF Global's
j

overall motivation for enteging into these specific

contracts 1is the ability for 'ﬁhese securities to be de-

- 60 -



Case 1:14-cv-02197-VM Document 53 Filed 08/05/16 Page 61 of 69

recognized from the balance she@;, and the gain on the sale
of those securities . . . irecognized in the current
period.” (DiCarlo Dec. Ex. » 81.) Such contradictory
testimony, in the Court’s view, creates an issue of
material fact requiring determinétions of state of mind and
credibility of witnesses as to vﬁether the RTM Strategy was
contingent on sale accounting tréatment.

Second, PwC argues that thﬁ business decision to amass
RTMs, rather than the accountﬁng decision to record the

RTMs as sales, was the proxinate cause of MF Global'’s

bankruptcy. (PwC Mem. at 15.) PwC points to “Corzine'’s

year-long strategy to invest in more and more European

sovereign bonds financed with %uro RTMs” as the proximate
cause of MF Global’'s collapse,ialong with downturns in MF
Global’s business lines that leq to reported losses and the
failure to account for customer%segregated funds in October
2011. (PwC Mem., at 22.) There;is cognitive dissonance in
PwC’s argument that MF Global/g sale accounting decision

was simultaneously so integrally linked with the RTM

Strategy as to call for the apglication of in pari delicto

to bar the Litigation Trustee’s claims, but at the same

time distinct enough that the ;RTM Strategy but not sale

b

accounting treatment of the RTMN trades caused MF Global’s
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bankruptcy. Putting aside this apparent contradiction, the
i

Court finds that the Plan A@ministrator has presented

7

sufficient evidence to raise a genuine issue of material

fact on this point.

The Plan Administrator has presented sufficient

evidence to create a material fectual dispute as to whether
PwC’'s acts were “a substantial factor in the sequence of
responsible causation, and that the injury was reasonably

foreseeable or anticipated as a natural consequence.” MF

Glob. Holdings Ltd., 43 F. Supp} 3d at 314 (citing Lerner,
318 F.3d at 123). The Plan Adm;nistrator points to record
evidence including an e-mail fé:om McGowan, the PwC audit
partner, to MF Global descrining foreseeable Iliquidity

risks (DiCarlo Dec. Ex. 41); an internal PwC e-mail

identifying a credit crisis tri?gering margin calls as the
“biggest risk” for MF Global’s;Euro RTM position (DiCarlo
Dec. Ex. 79); and its expert réport by Mordecai testifying
that it was “reasonably fore?eeable to PwC that sale

accounting could result in a reach for vyield and an

accumulation of a large portfolio of Euro RTMs” (Mordecai

Dec. § 11.a.). The Court is persuaded that the record
contains sufficient evidence raising material factual

issues as to whether additionaljcauses cited by PwC ~- the
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buildup of Euro RTMs, European market volatility, credit

|

downgrades, and margin calls -- are ‘“extraordinary under

the circumstances, not foreseealile in the normal course of

events, or independent of <c¢r far removed from the
defendant's conduct” so as to‘\“break the causal nexus.”

Derdiarian v. Felix Contracting;Corp., 51 N.Y.2d 308, 315

i

(1980) .
Even if at trial PwC were able, as it might be, to
establish other potential causes of MF Global’s collapse,

:

the Plan Administrator “need not prove . . . that the

B

defendant’s conduct was the sole cause of the injuries.”

Zerega Ave. Realty Corp. v. Hornbeck Offshore Transp., LLC,

513 F. App’x 30, 32 (2d Cir. 2013). As this Court observed
in its July 2014 Order, the ;Plan Administrator “cannot

collect for damages attributalble solely to MF Global'’'s

business strategy, rather than yo PwC’s allegedly erroneous
accounting advice.” (July 2014 érder at 14.) The resulting
complex factual determination a% to what harm to MF Global
was caused by the negligent accéunting advice and what harm
was caused by the RTM Strategyiis one for a factfinder to
resolve.

Finally, PwC contends tha? sale accounting did not

@ncial risks that it claims

¥

mislead MF Global about the fin
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led to the firm’'s collapse. (ng Mem. at 15.) Essentially,

PwC argues that as a matter of law, an audit client cannot

claim it was misled about its own financial condition.

Although PwC presents a numberi of cases!®> not binding on

this Court stating that a clieﬁt’s poor business judgment
{

is not among the foreseeable tisks that auditors have a

duty to prevent, the Court isé not persuaded that, as a

matter of New York law, a malpractice claim by an audit

client fails as a matter of law;unless the client can show
that the client was misled iabout its own financial
{

condition due to the auditor’s failure. (PwC Mem. at 25.) A

jury could reasonably £find ttat the Plan Administrator

satisfied the elements of a prpfessional negligence claim
by showing that MF Global relieﬁ to its detriment on PwC's
assessment of sale accounting itreatment, without finding
{
that MF Global was misled as to its own financial
condition.
PwC cannot “affirmatively demonstrate that a

reasonable jury could reach oaly one conclusion” as to

proximate causation. Vera v. Citibank N.A., No. 00 Civ.

13 See Maxwell v. KPMG LLP, 520 F.3d4 Wl3, 716-17 (7th Cir. 2008) (“It
was not [the auditor’s] duty to giv% the company business advice”);
Fehribach v. Ernst & Young LLP, 493{ F.3d 905, 910 (7th Cir. 2007);

i

Johnson Bank v. George Korbakes & Co.,gLLP, 472 F.3d 439, 443 (7th Cir.

2006) . !
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at

1383, 2001 WL 619379, *2

£

Because a Jjury could reasonab:.
testimony and documents in this

of sale accounting was a prox:

buildup of Euro RTMs and

i

.y conclude,

fOf

(S.D.N.Y. June 6, 2001).

based on the

case, that PwC’'s approval

‘mate cause of MF Global’s

the 1liquidity 1issues

precipitating MF Global'’s colla@se, these issues cannot be

resolved by the Court on a summa

2. DTA and Valuation Allowa

fy judgment motion.

1ce

PwC also seeks summary j

Administrator’s DTA claim. PwC,
jury could find that MF Glok
valuation allowance earlier thar,

caused MF Global’'s bankruptcy.

al’s

idgment based on the Plan

argues that no reasonable

fajlure to record a

September 2011 proximately

(PwC Mem. at 27.) Although

the record on this subject is spmewhat thinner than on the
§

sale accounting decision, the Court is persuaded that the

Plan Administrator has presented sufficient evidence to

create a genuine issue of mate
announced it was taking a $119

against the DTA on October 25,
million 1loss for the quarter

Moody’s immediately downgraded

week later MF Global declared &

Administrator’s accounting expe:

65

rial fact.

ankruptcy.

~t,

MF Global first

million valuation allowance

2011, as part of its $191

=nding September 30, 2011.

MF Global’s rating, and one

Turner, the Plan

concluded in his expert
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report that “the valuation allow

sent a negative message concel

prospects” and “MF Global

adjustment to its valuation al

(Turner Dec. Ex. 1 99 405, 409

sale accounting decision,

show that the wvaluation

factor” in causing the bankrupt

damages.!?¥ Lerner, 318 F.3d at

could find that PwC’s advice
valuation allowance was one of
sale accounting decision, that c¢

C. STATUTE OF LIMITATIONS

)
the P

allc

jance adjustment in Q2 2012
;ning the Company’s future
?hould have recorded an
éowance prior to Q2 2012.”
As was the case with the
lan Administrator need only
wance was a “substantial
?y filing and the attendant

123. On this record a jury

as to the timing of the

zhe factors, along with the
§

hused MF Global’s losses.

PwC argues in addition thaﬂ the three-year limitations

period for auditor malpractice
Administrator’s claims arising
Year 2010.15 The limitations per:

date the audit opinion is

Waterhouse, 84 N.Y.2d 535,

14 The Plan Administrator also pres

stating that if a ratings downgra
reasonable to anticipate that greater
preserved. (Mordecai Dec. Ex.
15 This argument pertains only to ¢t
since the parties agree that no Euro

issued.

541,
iﬁ:s expert testimony by Mordecai

19 51.)¢

|

; claims precludes the Plan
%

ﬁrom PwC’'s audit for Fiscal

:

.0od ordinarily runs from the

Ackerman V. Price

(1994). The audit opinion

had happened earlier, it is
! MF Global value would have been

1@ valuation allowance decision,
RTMs were accounted for as sales

during Fiscal Year 2010.
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for Fiscal Year 2010 was issueq on May 27, 2010, and the
Complaint was filed March 28,i 2014. However, MF Global
cites the continuous representafion doctrine, which in the
context of a client/auditor relationship states that if an
auditor continued to provide work on an audit, the
limitations period does not run pntil the conclusion of the
auditor’s work on the audit. ;To invoke the continuous
representation doctrine, a plaintiff must establish: (1)
ongoing representation connected to the specific matter at
issue in the malpractice actionj and (2) clear evidence of
an ongoing, continuous, déveloping and dependent

relationship between the client and the [auditor]. De Carlo

v. Ratner, 204 F. Supp. 2d 630,;636 (S.D.N.Y. 2002), aff'd,
53 F. App'x 161 (2d Cir. 2002). The ongoing representation

must be specific to the matt:r in dispute. See In re

Magnesium Corp. of Am., 399 B.R. 722, 749 (Bankr. S.D.N.Y,.
20009) .
PwC advised MF Global in responding to an SEC comment

letter about its 2010 Form 10-K in June 2011. Although PwC

argues that its advice was in fact part of the Fiscal Year

2011 audit, the Plan Administrétor presents evidence that
b

the work provided on the SEC’s K comment letter was in fact
;

related to the 2010 audit. M@Gowan, the 2010 engagement
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partner, participated actively

letter,

(See DiCarlo Dec. Exs. 92, 94-

review and identify correctiong

audit of the DTA into 2011.

fact, PwC prepared a workpaper

conclusions it had reached in tkL

Ex. 109.) The record evidence

‘ongoing representation”

Fiscal Year 2010 financial state

204 F. 2d at 636. Accor

Supp.

grant

reviewing multiple draft

(Ses

i

of ME

summary judgment barring

:n the response to the SEC

—~
2

of MF Global’s responses.

PwC also continued to

6. )

to the Fiscal Year 2010

g DiCarlo Dec. Ex. 112.) 1In

~n April 2011 detailing the
e 2010 audit. (DiCarlo Dec.

's sufficient to show PwC's

il

Global connected to the

ments. De Carlo v. Ratner,

dingly, the Court will not

the Plan Administrator'’s

claims arising out PwC'’s worké on the Fiscal Year 2010

audit.

D. CONCLUSION

Based on the summary judc

ment record, the Court is

persuaded that there remain genuine issues of material fact

pertaining to the causal relat:
bankruptcy and PwC’s accounting
case,

as well as genuine issue:

to whether the defense of in

.onship between MF Global’s
advice to MF Global in this
? of material fact relating

ari delicto applies to the

Plan Administrator’s claims. AcC

cordingly, the Court denies

PwC’'s motion for summary judgmed
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Iv. ggfgg
For the reasons stated abovg, it is hereby
ORDERED that the Motion of defendant
PricewaterhouseCoopers LLP for s?mmary judgment pursuant to

Rule 56 of the Federal Rules of Civil Procedure (Dkt. No.

46) is DENIED.

The Clerk of Court is direcﬁed to terminate the motion
for summary judgment. (Dkt. No. @6.)

SO ORDERED.

Dated: New York, New York ;////fz
4 August 2016 - ﬂw/i:::;waj:::DM« N
: /

Vctor Marrero
U.S.D.J.




