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7KH�'HSDUWPHQW�RI�-XVWLFH��WKURXJK�WKH�8QLWHG�6WDWHV�$WWRUQH\¶V�2IILFH�IRU�WKH�'LVWULFW�RI�

0DVVDFKXVHWWV�DQG� WKH�&ULPLQDO�'LYLVLRQ��)UDXG�6HFWLRQ��³JRYHUQPHQW´� UHVSHFWIXOO\�PRYHV� WR�

LQWHUYHQH�LQ�WKLV�DFWLRQ�IRU�WKH�OLPLWHG�SXUSRVH�RI�PRYLQJ�IRU�D�VWD\�RI GLVFRYHU\ SHQGLQJ�UHVROXWLRQ�

RI�D�IHGHUDO�FULPLQDO�FDVH�EDVHG�RQ�WKH�VDPH�DOOHJHG�PLVFRQGXFW� 3ODLQWLII�&RPPRGLWLHV�)XWXUHV�

7UDGLQJ�&RPPLVVLRQ� �³&)7&´���'HIHQGDQWV�5DQGDOO�&UDWHU��0DUN�*LOOHVSLH�� -RKQ�5RFKH�� DQG�

0LFKDHO�.UXJHU� DQG�5HOLHI�'HIHQGDQWV�.LPEHUO\�5HQHH�%HQJH�DQG�%DUEDUD�0HHNV DVVHQW WR�WKH�

JRYHUQPHQW¶V�PRWLRQ�WR�LQWHUYHQH��DQG�WR�WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�D�VWD\ RI�GLVFRYHU\���
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,QWURGXFWLRQ

2Q�-DQXDU\����������� WKH�&)7&� LQLWLDWHG� WKLV�FLYLO� DFWLRQ� �WKH�³&)7&�$FWLRQ´� DJDLQVW�

'HIHQGDQWV�0\ %LJ &RLQ 3D\� ,QF�� 5DQGDOO &UDWHU� DQG 0DUN *LOOHVSLH��DQG�5HOLHI�'HIHQGDQWV

.LPEHUO\ 5HQHH %HQJH� .LPEHUO\ 5HQHH %HQJH G�E�D *UH\VKRUH $GYHUWLVHPHQW D�N�D *UH\VKRUH

$GYHUWLVHW� %DUEDUD &UDWHU 0HHNV� (ULFD &UDWHU� *UH\VKRUH� //&� *UH\VKRUH 7HFKQRORJ\� //&���

2Q�$SULO���������� WKH�&)7&�ILOHG�DQ�DPHQGHG�FRPSODLQW��QDPLQJ�-RKQ�5RFKH�DQG�0LFKDHO�.UXJHU�

DV�DGGLWLRQDO�GHIHQGDQWV���

2Q�)HEUXDU\�����������D�JUDQG�MXU\�VLWWLQJ�LQ�WKH�'LVWULFW�RI�0DVVDFKXVHWWV�UHWXUQHG�D�VHYHQ�

FRXQW�,QGLFWPHQW�FKDUJLQJ�&UDWHU��ZLWK�ZLUH�IUDXG DQG�XQODZIXO�PRQHWDU\�WUDQVDFWLRQV���6HH 8QLWHG�

6WDWHV�Y��5DQGDOO�&UDWHU�������FU��������'��0DVV �WKH�³&ULPLQDO�$FWLRQ´����7KH &ULPLQDO�$FWLRQ�

DQG�WKH &)7& $FWLRQ�DUH�IRXQGHG�RQ�WKH�VDPH�RSHUDWLYH�IDFWV���$FFRUGLQJO\��D�VWD\�RI�GLVFRYHU\�

LQ�WKH�&)7&�$FWLRQ�LV�MXVWLILHG�IRU�VHYHUDO�UHDVRQV���)LUVW��D�VWD\�RI�GLVFRYHU\�ZRXOG�QRW XQGXO\�

SUHMXGLFH� WKH�'HIHQGDQWV�� �7R� WKH� FRQWUDU\�� D� VWD\�ZRXOG� DOORZ� WKH�'HIHQGDQWV�² SDUWLFXODUO\�

&UDWHU��WKH�DOOHJHG�ULQJOHDGHU�RI�WKH�VFKHPH�² WR�FRQVHUYH�UHVRXUFHV�E\�OLWLJDWLQJ RQO\�RQH�PDWWHU�

DW�D�WLPH� 6HFRQG��D�VWD\�RI�GLVFRYHU\�ZRXOG�FUHDWH�JHQXLQH�HIILFLHQFLHV���$Q\�UHVROXWLRQ�RI�WKH�

&ULPLQDO� $FWLRQ²ZKLFK� LV� SUHPLVHG� RQ� WKH� VDPH� QH[XV� RI� IDFWV� DV� WKH� &)7&� $FWLRQ²ZLOO�

GUDPDWLFDOO\ LPSDFW�WKH�UHVXOW KHUH���)RU�H[DPSOH��D�FRQYLFWLRQ LQ�WKH�&ULPLQDO�$FWLRQ FRXOG�KDYH�

DQ�HVWRSSHO�HIIHFW�LQ�WKH�&)7&�$FWLRQ���6HH��H�J���(PLFK�0RWRUV�&RUS��Y��*HQ��0RWRUV�&RUS�������

8�6�������������������³,W�LV�ZHOO�HVWDEOLVKHG�WKDW�D�SULRU�FULPLQDO FRQYLFWLRQ�PD\�ZRUN�DQ�HVWRSSHO�

LQ� IDYRU�RI� WKH� JRYHUQPHQW� LQ� D� VXEVHTXHQW� FLYLO� SURFHHGLQJ�´��� �$W� D�PLQLPXP�� UHVROYLQJ� WKH�

&ULPLQDO�$FWLRQ ZLOO JUHDWO\ VLPSOLI\�WKH�LVVXHV�WR�EH�UHVROYHG�KHUH�� )RU�DOO�WKHVH�UHDVRQV��D VWD\�

� 6HH� H�J�� ,Q�UH�*UDQG�-XU\�3URFHHGLQJV��:LOOLDPV� Y��8QLWHG�6WDWHV������)��G������������
Q���� ���WK�&LU�� ������ �³$OWKRXJK� VWD\V� GHOD\� FLYLO� SURFHHGLQJV�� WKH\�PD\� SURYH� XVHIXO� DV� WKH�
FULPLQDO�SURFHVV�PD\�GHWHUPLQH�DQG�QDUURZ�WKH�UHPDLQLQJ�FLYLO�LVVXHV�´���7H[DFR��,QF��Y��%RUGD��
����)��G������������G�&LU���������DIILUPLQJ�VWD\�RI�FLYLO�DFWLRQ ZKHUH�³WULDO�RI�WKH�FULPLQDO�FDVH�
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RI�GLVFRYHU\�LV�LQ�WKH�SXEOLF�LQWHUHVW� ZLOO�QRW�XQGXO\�SUHMXGLFH�WKH�SDUWLHV��DQG�ZLOO�SURPRWH�WKH�

HIILFLHQW�XVH�RI�MXGLFLDO�DQG�OLWLJDQW�UHVRXUFHV�

%DFNJURXQG

$V�VHW� IRUWK� LQ� WKH ,QGLFWPHQW��&UDWHU� LV�FKDUJHG�ZLWK�HQJDJLQJ� LQ�D� VFKHPH� WR�GHIUDXG�

LQYHVWRUV�E\� VROLFLWLQJ� LQYHVWPHQWV� LQ� D�SURSULHWDU\� YLUWXDO� FXUUHQF\�FDOOHG� ³0\�%LJ�&RLQV´�RU�

³&RLQV�´� �%HWZHHQ������DQG�������&UDWHU�DQG�KLV�DIILOLDWHV�SHUVXDGHG� LQYHVWRUV� WR�SXUFKDVH�RU�

LQYHVW�LQ�&RLQV�E\�PDNLQJ�QXPHURXV�PLVUHSUHVHQWDWLRQV�DERXW�&RLQV���$PRQJ�RWKHU�WKLQJV��&UDWHU�

DQG�KLV�DIILOLDWHV�IDOVHO\�FODLPHG�WKDW�&RLQV�ZHUH�D�IXQFWLRQLQJ�YLUWXDO�FXUUHQF\ ZLWK YDOXH��ZHUH�

EDFNHG�E\�JROG��DQG�FRXOG�EH�WUDGHG�RQ�H[FKDQJHV���,Q�UHDOLW\��WKH�,QGLFWPHQW�DOOHJHV��&RLQV�ZHUH�

QRW�EDFNHG�E\�JROG�RU�RWKHU�DVVHWV��ZHUH�QRW�UHDGLO\�H[FKDQJHDEOH�YLUWXDO�FXUUHQF\��DQG�KDG�OLWWOH�

WR�QR� DFWXDO�YDOXH�� �2YHU� WKH� FRXUVH�RI� WKH� VFKHPH��&UDWHU�PLVDSSURSULDWHG�RYHU����PLOOLRQ� LQ�

LQYHVWRU�IXQGV���&UDWHU�ZDV�LQGLFWHG�RQ�)HEUXDU\���� �������

7KH�&)7& ILOHG WKH� LQVWDQW� OLWLJDWLRQ RQ� -DQXDU\� ���� ������ EDVHG� RQ� WKH� VDPH� FRQGXFW�

GHVFULEHG� DERYH�� DQG� QDPHG� &UDWHU� DQG VHYHUDO� RI� &UDWHU¶V� IDPLO\� PHPEHUV� DQG� DIILOLDWHV� DV�

GHIHQGDQWV�DQG�UHOLHI�GHIHQGDQWV� 7KH�&)7&�ILOHG�DQ�$PHQGHG�&RPSODLQW�LQ�$SULO��������6LQFH�

WKDW�WLPH��'HIHQGDQWV�-RKQ�5RFKH��0LFKDHO�.UXJHU��DQG�0DUN�*LOOHVSLH�KDYH�LQGLFDWHG�WKDW�WKH\�

KDYH�QRW�UHWDLQHG�FRXQVHO DQG�KDYH�QRW�ILOHG DQ\�UHVSRQVLYH�SOHDGLQJV�� �'HIHQGDQWV�5RFKH�DQG�

*LOOHVSLH�KDYH�ERWK�GHIDXOWHG��DQG�'HIHQGDQWV�5RFKH��.UXJHU��DQG�*LOOHVSLH�KDYH�QHLWKHU�VHUYHG�

QRU� VXEVWDQWLYHO\� UHVSRQGHG� WR� DQ\� GLVFRYHU\� UHTXHVWV� IURP� WKH� &)7&�� � 7KH� &)7&� DQG� WKH�

UHPDLQLQJ�'HIHQGDQWV� �LQFOXGLQJ�5DQGDOO� &UDWHU� DQG�5HOLHI�'HIHQGDQW� .LPEHUO\� %HQJH�� KDYH�

VHUYHG�ZULWWHQ�GLVFRYHU\��KRZHYHU�WKH�SDUWLHV�KDYH�QRW�\HW�FRPSOHWHG�UHVSRQVHV�WR�WKHVH�UHTXHVWV���

>PLJKW@� UHGXFH� WKH� VFRSH�RI�GLVFRYHU\� LQ� WKH�FLYLO� DFWLRQ´�DQG�³VLPSOLI\� WKH� LVVXHV´���%URFN�Y��
7RONRZ������)�5�'������������(�'�1�<���������³>5@HVROXWLRQ�RI�WKH�FULPLQDO�FDVH�PLJKW�UHGXFH�
WKH�VFRSH�RI�GLVFRYHU\�LQ�WKH�FLYLO�FDVH�RU�RWKHUZLVH�VLPSOLI\�WKH�LVVXHV�´��
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,Q�DGGLWLRQ��ZLWK�WKH�H[FHSWLRQ�RI�RQH�OLPLWHG�GHSRVLWLRQ�RI�D�&)7&�LQYHVWLJDWRU��QR�GHSRVLWLRQV�

KDYH�WDNHQ�SODFH�RU�EHHQ�VFKHGXOHG���

$UJXPHQW

,� 7+(� &2857� 6+28/'� $//2:� 7+(� *29(510(17� 72� ,17(59(1(� )25� 7+( /,0,7('�

385326(�2)�6((.,1*�$�67$<�2)�',6&29(5<

3XUVXDQW�WR 5XOH����D�����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��DQ\RQH�PD\�LQWHUYHQH�

ZKHQ�WKH�DSSOLFDQW�³FODLPV�DQ�LQWHUHVW�UHODWLQJ�WR�WKH�SURSHUW\�RU�WUDQVDFWLRQ�ZKLFK�LV�WKH�VXEMHFW�

RI�WKH�DFWLRQ´ DQG�WKH DSSOLFDQW�LV�VR�VLWXDWHG�WKDW�³GLVSRVLQJ RI�WKH�DFWLRQ�PD\�DV�D�SUDFWLFDO�PDWWHU�

LPSDLU�RU�LPSHGH�WKH >DSSOLFDQW¶V@ DELOLW\�WR�SURWHFW�>WKDW@ LQWHUHVW��������´��6HH DOVR ,QW¶O 3DSHU�&R��

Y��,QKDELWDQWV�RI�-D\��0DLQH������)��G������������VW &LU�������� ³7KXV��D�SDUW\�VHHNLQJ�LQWHUYHQWLRQ�

RI�ULJKW�XQGHU�5XOH����D�����PXVW�GHPRQVWUDWH�WKUHH�WKLQJV�����WKDW�LW�KDV�D�GLUHFW�DQG�VXEVWDQWLDO�

LQWHUHVW� LQ� WKH� VXEMHFW�PDWWHU� RI� WKH� OLWLJDWLRQ�� ��� WKDW� LWV� DELOLW\� WR� SURWHFW� WKH� LQWHUHVW�PD\� EH�

LPSDLUHG�LI�LW�LV�QRW�DOORZHG�WR�LQWHUYHQH��DQG����WKDW�LWV�LQWHUHVW�ZLOO�QRW�EH�DGHTXDWHO\�UHSUHVHQWHG�

E\�DQ�H[LVWLQJ�SDUW\��´��,G�

7KH JRYHUQPHQW KDV�D�GLUHFW�DQG�VXEVWDQWLDO� LQWHUHVW� LQ� WKH� VXEMHFW�PDWWHU�RI� WKH�&)7&�

$FWLRQ��ZKLFK�LQYROYHV�WKH�VDPH�VFKHPH�DV�WKH�&ULPLQDO�$FWLRQ���&RXUWV�UHJXODUO\�UHFRJQL]H�WKDW�

IHGHUDO�SURVHFXWRUV�KDYH�D�VXEVWDQWLDO�LQWHUHVW�LQ�LQWHUYHQLQJ�LQ�FLYLO�DFWLRQV�WR�SURWHFW�WKH�LQWHUHVWV�

RI�WKH�8QLWHG�6WDWHV�LQ�VHFXULQJ�FRQYLFWLRQV�LQ�FULPLQDO�FDVHV���6HH��H�J���6�(�&��Y��7HOH[)UHH��,QF���

���)��6XSS���G�����������'��0DVV�������� 6�(�&� Y��&KHVWPDQ������)��G����������G�&LU��������

�GHQ\LQJ�DSSHDO�RI�GLVWULFW�FRXUW�RUGHU�DOORZLQJ�LQWHUYHQWLRQ�DQG�VWD\LQJ 6(&�HQIRUFHPHQW�DFWLRQ����

6SHFLILFDOO\��WKH�JRYHUQPHQW�KDV�D�³GLVFHUQLEOH�LQWHUHVW�LQ�LQWHUYHQLQJ�LQ�RUGHU�WR�SUHYHQW�GLVFRYHU\�

LQ�>D@ FLYLO�FDVH�IURP�EHLQJ�XVHG�WR�FLUFXPYHQW�WKH�PRUH�OLPLWHG�VFRSH�RI�GLVFRYHU\�LQ�WKH�FULPLQDO�

PDWWHU�´ &KHVWPDQ�� ���� )��G� DW� ���� �:LWKRXW� LQWHUYHQWLRQ WKH� JRYHUQPHQW FDQQRW� SURWHFW� LWV�
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LQWHUHVWV EHFDXVH�LW�FDQQRW�ZHLJK�LQ�RQ�ZKHWKHU�FLYLO�GLVFRYHU\�VKRXOG�SURFHHG���1RU�FDQ�DQ\�RI�

WKH�FXUUHQW�SDUWLHV�WR�WKH�&)7&�$FWLRQ�DGHTXDWHO\�UHSUHVHQW�WKH�JRYHUQPHQW¶V�LQWHUHVWV���

7KH�&RXUW�FDQ DOVR�SHUPLW�LQWHUYHQWLRQ�ZKHQ�DQ�DSSOLFDQW¶V�FODLP�RU�GHIHQVH�DQG�WKH�PDLQ�

DFWLRQ�KDYH�D�TXHVWLRQ�RI�ODZ�RU�IDFW�LQ�FRPPRQ� )HG��5��&LY��3�����E�����%���VHH DOVR 6�(�&� Y��

'RZQH�������:/��������DW�����6�'�1�<���������³,W�LV�ZHOO�HVWDEOLVKHG�WKDW�WKH�8QLWHG�6WDWHV�

$WWRUQH\�PD\�LQWHUYHQH�LQ�D�IHGHUDO FLYLO�DFWLRQ�WR�VHHN�D�VWD\�RI�GLVFRYHU\�ZKHQ�WKHUH�LV�D�SDUDOOHO�

FULPLQDO�SURFHHGLQJ��ZKLFK�LV�DQWLFLSDWHG�RU�DOUHDG\�XQGHUZD\��WKDW�LQYROYHV�FRPPRQ�TXHVWLRQV�

RI�ODZ�RU�IDFW�´�� 7R�LQWHUYHQH�XQGHU�WKLV�VHFWLRQ��WKH�JRYHUQPHQW�PXVW�HVWDEOLVK�WKDW�WKHUH�LV�D�

FRPPRQ�TXHVWLRQ��DQ�LQGHSHQGHQW�JURXQG�IRU�MXULVGLFWLRQ��DQG�D�WLPHO\�PRWLRQ�� ,I�WKHVH�FRQGLWLRQV�

DUH�PHW� WKH�GLVWULFW�FRXUW�KDV�WKH�GLVFUHWLRQ�WR�DOORZ�LQWHUYHQWLRQ��DQG VKRXOG�FRQVLGHU ZKHWKHU�

LQWHUYHQWLRQ�ZLOO�XQGXO\�GHOD\�RU�SUHMXGLFH�DGMXGLFDWLQJ�WKH�FLYLO�FDVH DQG�ZKHWKHU�WKH�LQWHUHVWV�RI�

WKH�LQWHUYHQHU�DUH�DOUHDG\�DGHTXDWHO\�UHSUHVHQWHG�E\�WKH�H[LVWLQJ�SDUWLHV� 6HH )HG��5��&LY��3�����E���

VHH DOVR� H�J�� ,Q�UH�$FXVKQHW�5LYHU�	�1HZ�%HGIRUG�+DUERU�3URFHHGLQJV UH�$OOHJHG�3&%�3ROOXWLRQ��

����)� 6XSS��������������'��0DVV���������GLVFXVVLQJ VWDQGDUG���%XUHHURQJ�Y��8YDZDV������)�5�'��

�����������&�'��&DO���������SHUPLWWLQJ�JRYHUQPHQW�WR�LQWHUYHQH�XQGHU 5XOH����E� DQG�VWD\LQJ FLYLO�

GLVFRYHU\�SHQGLQJ� UHVROXWLRQ�RI FULPLQDO�FDVH�� +HUH�� WKH� IDFWV�DW� LVVXH� LQ� WKH WZR�PDWWHUV DUH�

ODUJHO\�WKH�VDPH��WKH�JRYHUQPHQW¶V�PRWLRQ�LV�WLPHO\�LQVRIDU�DV�LW�LV�EHLQJ�VXEPLWWHG�VKRUW\�DIWHU

ILOLQJ WKH�&ULPLQDO�$FWLRQ���7KLV�UHTXHVW�LV�DOVR�DSSURSULDWH�JLYHQ�WKH�VWDWXV�RI�WKH�&)7&�$FWLRQ²

ZULWWHQ� GLVFRYHU\� LV� QHDUO\� FRPSOHWH DQG�� EXW� IRU� RQH� H[FHSWLRQ �3DWULFLD�*RPHUVDOO�� D� &)7&�

LQYHVWLJDWRU���GHSRVLWLRQV�KDYH�QRW�WDNHQ�SODFH��RU�HYHQ�EHHQ�VFKHGXOHG��� �0RUHRYHU��WKLV�&RXUW�

KDV�DOUHDG\�UHVROYHG�WKH�GLVSRVLWLYH�OHJDO�PRWLRQV�LQ�WKH�&)7&�$FWLRQ��PHDQLQJ�WKH�&)7&�$FWLRQ�

ZLOO�SURFHHG�WR�WKH�QH[W�VWDJH�LQ�OLWLJDWLRQ���)LQDOO\��WKH SDUWLHV�KDYH�DVVHQWHG�WR�WKH�JRYHUQPHQW¶V�

LQWHUYHQWLRQ�IRU�WKH�OLPLWHG�SXUSRVH�RI�VHHNLQJ�D�VWD\�RI�GLVFRYHU\���
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%HFDXVH�WKH�RSHUDWLYH�IDFWV�RI�WKH�WZR�FDVHV�DUH�WKH�VDPH��DQG�EHFDXVH�FLYLO�GLVFRYHU\�PD\��

DV�D�SUDFWLFDO�PDWWHU��LPSDLU�WKH�JRYHUQPHQW¶V DELOLW\�WR�SURWHFW�LWV�LQWHUHVWV�LQ�WKH�HQIRUFHPHQW�RI�

IHGHUDO� FULPLQDO� ODZ�� WKH� JRYHUQPHQW UHVSHFWIXOO\� VHHNV� OHDYH� WR� LQWHUYHQH� IRU� WKH� SXUSRVH� RI�

DUJXLQJ�IRU�D�VWD\ RI�GLVFRYHU\�

,,� 7+(�&2857�6+28/'�67$<�',6&29(5< 72�3527(&7�7+( ,17(*5,7<�2)�7+(�3(1',1*�
&5,0,1$/�&$6(

³,W� LV�DSRGLFWLF´�WKDW�IHGHUDO�FRXUWV�KDYH�WKH�LQKHUHQW�SRZHU�WR�VWD\�FLYLO�SURFHHGLQJV�LQ�

GHIHUHQFH�WR�FULPLQDO�PDWWHUV���0LFURILQDQFLDO��,QF��Y��3UHPLHU�+ROLGD\V�,QWO���,QF�������)��G���� ���

��VW &LU�������� &RXUWV�JHQHUDOO\�FRQVLGHU FHUWDLQ�IDFWRUV�ZKHQ�GHFLGLQJ ZKHWKHU�WR�VWD\�D�FLYLO�

FDVH�SHQGLQJ�UHVROXWLRQ�RI�D�FULPLQDO�FDVH��LQFOXGLQJ��D��WKH�H[WHQW�WR�ZKLFK�WKH�FLYLO�DQG�FULPLQDO

FDVHV�RYHUODS� �E��WKH�SXEOLF�LQWHUHVW���F��DQ\ SRWHQWLDO�SUHMXGLFH�WR�WKH�FLYLO�SDUWLHV LI�WKDW�PDWWHU�LV�

VWD\HG� �G��WKH�FRXUW¶V�LQWHUHVW�LQ�PDQDJLQJ�GRFNHWV�DQG�UHVRXUFHV��DQG �H��WKH�FXUUHQW�VWDWXV RI WKH�

FULPLQDO�FDVH�� ,Q�0LFURILQDQFLDO��WKH�GLVWULFW�FRXUW�GHQLHG�GHIHQGDQWV¶ PRWLRQ�WR�VWD\�D�FLYLO�WULDO�

EHFDXVH�RI�D� UXPRUHG�JUDQG� MXU\� LQYHVWLJDWLRQ� WKH�)LUVW�&LUFXLW� DUWLFXODWHG� WKH� UHOHYDQW� IDFWRUV�

VLPLODUO\��WKRXJK�VRPH�ZHUH�VSHFLILF�WR�WKH�IDFWV�RI�WKDW�FDVH��� ZKHWKHU�GHOD\�ZRXOG�SUHMXGLFH�WKH�

FLYLO�OLWLJDQWV��SRWHQWLDO�SUHMXGLFH�WR�WKH�SDUW\�WKDW�LV�WKH�GHIHQGDQW�LQ�ERWK�WKH�FLYLO�DQG�FULPLQDO�

PDWWHUV��LPSDFW�RQ�MXGLFLDO�UHVRXUFHV��LQWHUHVWV�RI�DQ\�WKLUG�SDUWLHV��WKH�SXEOLF�LQWHUHVW��WKH�VWDWXV�

RI�WKH�WZR�PDWWHUV��DQG�ZKHWKHU�WKH�OLWLJDQWV�DUH�DFWLQJ�LQ�JRRG�IDLWK���6HH ����)��G�DW���� +HUH��

DOO RI�WKH�UHOHYDQW�IDFWRUV�IDYRU�WKH�VWD\�WKH�JRYHUQPHQW�VHHNV���WKH�IDFWV��HYLGHQFH�DQG�ZLWQHVVHV�

LQ�WKH�WZR�FDVHV�RYHUODS�DOPRVW�HQWLUHO\��WKH�SXEOLF�LQWHUHVW�IDYRUV�SURWHFWLQJ�WKH�LQWHJULW\�RI�WKH�

� 6HH��H�J���.HDWLQJ�Y��2IILFH�RI�7KULIW�6XSHUYLVLRQ�����)��G���������±�����WK�&LU���������
7HOH[)UHH��,QF������)��6XSS���G�DW����� &KDR�Y��)OHPLQJ������)� 6XSS� �G�������������� �:�'��
0LFK���������,Q�UH�$GHOSKLD�&RPP��6HFV��/LWLJ��������:/����������������(�'��3D��������� 6�(�&��
Y��+HDOWK6RXWK�&RUS�������)� 6XSS� �G�������������1�'��$OD���������-DYLHU�+��Y��*DUFLD�%RWHOOR��
����)�5�'����������:�'�1�<���������:DOVK�6HF���,QF��Y��&ULVWR�3URS��0JW���/WG�����)� 6XSS� �G�
�������������'�1�-��������



�

FULPLQDO�SURFHHGLQJV��WKHUH�LV�PLQLPDO��LI�DQ\��SRWHQWLDO�SUHMXGLFH�WR�WKH�FLYLO�SDUWLHV�IURP�VWD\LQJ�

GLVFRYHU\��D�VWD\�ZRXOG�FRQVHUYH�MXGLFLDO�UHVRXUFHV��DQG�WKH�&ULPLQDO�$FWLRQ LV�QRZ�SHQGLQJ���

,,,� $ 67$<�2)�',6&29(5<�,6�$335235,$7(�%(&$86( 2)�7+(�1($5�727$/�29(5/$3�2)�

)$&76�$1'�(9,'(1&(

³>7@KH�PRVW�LPSRUWDQW�IDFWRU�>LQ�UXOLQJ�RQ�D�PRWLRQ�WR�VWD\ FLYLO�SURFHHGLQJV�EHFDXVH�RI�D�

SHQGLQJ�FULPLQDO�FDVH@�LV�WKH�GHJUHH�WR�ZKLFK�WKH�FLYLO�LVVXHV�RYHUODS�ZLWK�WKH�FULPLQDO�LVVXHV�´��

6�(�&��Y��1LFKRODV������)��6XSS���G�������������&�'��&DO���������DOORZLQJ '2- LQWHUYHQWLRQ�DQG�

VWD\LQJ 6(&�DFWLRQ�SHQGLQJ�UHVROXWLRQ�RI�FULPLQDO�FDVH���FLWDWLRQV RPLWWHG���VHH DOVR��H�J���:DOVK�

6HFV���,QF��Y��&ULVWR�3URS��0JPW���/WG�����)� 6XSS� �G�����������'�1�-������� �VDPH�� ,Q�UH�$GHOSKLD�

&RPP��6HFV� /LWLJ�� �����:/����������������(�'��3D���������VDPH��FLWLQJ�ULVN�RI�LQFRQVLVWHQW�

MXGJPHQWV� LQ�FLYLO�DQG�FULPLQDO�SURFHHGLQJV�ZLWK�RYHUODSSLQJ� IDFWV�� $V�QRWHG�DERYH�� WKH� WZR�

DFWLRQV�KHUH�DUH�VXEVWDQWLYHO\�LGHQWLFDO���ERWK�DUH�SUHGLFDWHG�RQ�WKH�DOOHJDWLRQ�WKDW�&UDWHU�DQG�KLV�

DIILOLDWHV� RUFKHVWUDWHG� D� VFKHPH� WR� GHIUDXG� LQYHVWRUV� E\� XVLQJ� PLVUHSUHVHQWDWLRQV� WR� SHUVXDGH�

LQYHVWRUV�DQG�SRWHQWLDO�LQYHVWRUV�WR�SXUFKDVH�&RLQV���$FFRUGLQJO\��WKH�WZR�FDVHV�ZLOO�QHFHVVDULO\�

UHO\�RQ�WKH�VDPH�NH\�ZLWQHVVHV�DQG�GRFXPHQWDU\ DQG�RWKHU HYLGHQFH���

,9� 7+(� 38%/,&� ,17(5(67� :(,*+6� ,1� )$925� 2) 81,03('('� 5(62/87,21� 2)� 7+(�
&5,0,1$/�&$6(

³>7@KH�SXEOLF¶V�LQWHUHVW�LQ�WKH�HIIHFWLYH�HQIRUFHPHQW�RI�WKH�FULPLQDO�ODZ�LV�WKH�SDUDPRXQW�

SXEOLF�FRQFHUQ���$OWKRXJK�WKH�SXEOLF�FHUWDLQO\�KDV�DQ�LQWHUHVW�LQ�WKH�SUHVHUYDWLRQ�RI�WKH�LQWHJULW\�RI�

FRPSHWLWLYH�PDUNHWV� WKH�SHQGLQJ�FULPLQDO�SURVHFXWLRQ�VHUYHV�WR�DGYDQFH�WKRVH�VDPH�LQWHUHVWV�´��

6�(�&� Y��6KNUHOL��1R�����&9������.$0�������:/����������DW����(�'�1�<������� �FLWDWLRQ�DQG�

LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���VHH DOVR 6�(�&� Y��$EGDOODK������)�5�'����������1�'��2KLR�������

�³>7@KH�SXEOLF� LQWHUHVW� LQ� HIIHFWLYH� FULPLQDO�SURVHFXWLRQ�JHQHUDOO\�RXWZHLJKV� DQ\� H[LVWLQJ� FLYLO�

LQWHUHVWV�´����,QGHHG��IRU�DW�OHDVW����\HDUV�FRXUWV�KDYH�UHFRJQL]HG�WKDW�SULRULW\�VKRXOG�EH�JLYHQ�WR�

WKH�³SXEOLF�LQWHUHVW�LQ�ODZ�HQIRUFHPHQW�´��6HH��H�J���&DPSEHOO�Y��(DVWODQG������)��G������������WK�



�

&LU���������³$GPLQLVWUDWLYH�SROLF\�JLYHV�SULRULW\�WR�WKH�SXEOLF�LQWHUHVW�LQ�ODZ�HQIRUFHPHQW��7KLV�

VHHPV�VR�QHFHVVDU\�DQG�ZLVH�WKDW�D�WULDO�MXGJH�VKRXOG�JLYH�VXEVWDQWLDO�ZHLJKW�WR�LW�LQ�EDODQFLQJ�WKH�

SROLF\�DJDLQVW�WKH�ULJKW�RI�D�FLYLO�OLWLJDQW�WR�D�UHDVRQDEO\�SURPSW�GHWHUPLQDWLRQ�RI�KLV�FLYLO�FODLPV�

RU� OLDELOLWLHV�´��� ,Q� UH� ,YDQ�)��%RHVN\�6HFV� /LWLJ�������)�5�'����������6�'�1�<�������� �³>7@KH�

SXEOLF�LQWHUHVW�LQ�WKH�FULPLQDO�FDVH�LV�HQWLWOHG�WR�SUHFHGHQFH�RYHU�WKH�FLYLO�OLWLJDQW´� �LWDOLFV�RPLWWHG����

0RUHRYHU��GR]HQV�RI�FRXUWV�KDYH�UHFRJQL]HG�WKDW�WKH LQWHUHVWV�RI�MXVWLFH ZHLJK�LQ�IDYRU�RI

VWD\LQJ�SDUDOOHO�FLYLO�SURFHHGLQJV�EHFDXVH�RI� WKH�YDULRXV�ZD\V� WKRVH�SURFHHGLQJV FDQ LPSHGH�D�

SDUDOOHO�FULPLQDO�FDVH���³:KHUH�ERWK�FLYLO�DQG�FULPLQDO�SURFHHGLQJV�DULVH�RXW�RI�WKH�VDPH�RU�UHODWHG�

WUDQVDFWLRQV�WKH�JRYHUQPHQW�LV�RUGLQDULO\�HQWLWOHG�WR�D�VWD\�RI DOO�GLVFRYHU\ LQ�WKH�FLYLO�FDVH�XQWLO�

GLVSRVLWLRQ�RI�WKH�FULPLQDO�PDWWHU�´ 8QLWHG�6WDWHV�Y��2QH������&DGLOODF�&RXSH�'H9LOOH�����)�5�'��

����������6�'�1�<������� �HPSKDVLV�DGGHG����6HH DOVR��H�J�� 7HOH[)UHH��,QF������)��6XSS���G�DW����

�JUDQWLQJ�LQWHUYHQWLRQ�DQG�VWD\�RI�6(&�DFWLRQ���6�(�&� Y��3XUFKDVHUV�RI�6HFV��,Q�*OREDO�,QGXVWU���

,QF�� �����:/� ��������� ��� �6�'�1�<�� 1RY�� ��� ������ �VDPH�� 6�(�&� Y�� *RUGRQ�� �����:/�

��������������1�'��2NO��-XO\������������VDPH�� 1LFKRODV������)� 6XSS� �G�DW�������VDPH�� 6�(�&�

Y��%HDFRQ�+LOO�$VVHW�0DQDJHPHQW�//&�������:/���������DW����6�'�1�<��)HE�������������VDPH��

,Q�UH�:RUOGFRP��,QF���6HF��/LWLJ��������:/�����������������6�'�1�<��'HF����������� �VDPH���

'RZQH�������:/��������DW��������VDPH�� $V�FRXUWV�KDYH�QRWHG��D�VXEVWDQWLDO�RYHUODS�RI�IDFWV�

DQG�HYLGHQFH�PDNHV�WKH�SXEOLF¶V�LQWHUHVW�LQ�D�VWD\�HYHQ�VWURQJHU�

³>7@KH� SULQFLSDO� FRQFHUQ� ZLWK� UHVSHFW� WR� SUHMXGLFLQJ� WKH� JRYHUQPHQW¶V� FULPLQDO�

LQYHVWLJDWLRQ�LV�WKDW�LWV�WDUJHWV�PLJKW�DEXVH�FLYLO�GLVFRYHU\ WR�FLUFXPYHQW�OLPLWDWLRQV�RQ�GLVFRYHU\�

LQ�FULPLQDO�FDVHV�´��%HDFRQ�+LOO�$VVHW�0DQDJHPHQW�//&�������:/��������DW�����,Q�WKH�RUGLQDU\�

FRXUVH�� D� FULPLQDO� SURVHFXWLRQ� RSHUDWHV� XQGHU� D� VSHFLILF� VHW� RI� GLVFRYHU\� DQG� SURFHGXUDO� UXOHV�

KRQHG�RYHU�GHFDGHV�WR�EDODQFH�VWDWH�DQG�SHUVRQDO�LQWHUHVWV��DQG�³GHVLJQHG�WR�SURWHFW�WKH�LQWHJULW\�
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DQG� WUXWK�VHHNLQJ�IXQFWLRQ�RI� WKH�FULPLQDO�SURFHVV�´� �1LFKRODV������)��6XSS���G�DW������� 7KDW�

EDODQFH�ZRXOG�EH�XSHQGHG KHUH LI�&UDWHU� LV�DOORZHG� WR�DEXVH�FLYLO�GLVFRYHU\� WR�FLUFXPYHQW� WKH�

FULPLQDO�UXOHV�� 6HH� H�J�� &DPSEHOO������)��G�DW������³$�OLWLJDQW�VKRXOG�QRW�EH�DOORZHG�WR�PDNH�

XVH�RI�WKH�OLEHUDO�GLVFRYHU\�SURFHGXUHV�DSSOLFDEOH�WR�D�FLYLO�VXLW�DV�D�GRGJH�WR�DYRLG�WKH�UHVWULFWLRQV�

RQ�FULPLQDO�GLVFRYHU\�DQG�WKHUHE\�REWDLQ GRFXPHQWV�KH�ZRXOG�QRW�RWKHUZLVH�EH�HQWLWOHG�WR�IRU�XVH�

LQ�KLV�FULPLQDO�VXLW�´���8QLWHG�6WDWHV�Y��3KLOOLSV������)��6XSS������������1�'��,OO���������³3URWHFWLRQ�

RI�WKH�LQWHJULW\�RI�WKH�FULPLQDO�MXVWLFH�SURFHVV�IXOO\�MXVWLILHV�WKLV�&RXUW¶V�WDNLQJ�UHPHGLDO�DFWLRQ�´��

$V�RQH�FRXUW�KDV�DUWLFXODWHG�LW�

,W�LV�ZHOO�HVWDEOLVKHG�WKDW�D�OLWLJDQW�VKRXOG�QRW�EH�DOORZHG�WR�PDNH�XVH�RI�WKH�OLEHUDO�
GLVFRYHU\�SURFHGXUHV�DSSOLFDEOH�WR�D�FLYLO�VXLW�WR�DYRLG�WKH�UHVWULFWLRQV�RQ�FULPLQDO�
GLVFRYHU\�DQG��WKHUHE\��REWDLQ�GRFXPHQWV�>DQG�WHVWLPRQ\@�KH�PLJKW�RWKHUZLVH�QRW�
EH�HQWLWOHG�WR�IRU�XVH�LQ�KLV�FULPLQDO�VXLW�

)RXQGLQJ�&KXUFK�RI�6FLHQWRORJ\�Y��.HOOH\�����)�5�'������������'�'�&� �������FLWDWLRQV�RPLWWHG���

$�TXLFN�VXUYH\�RI�FULPLQDO�GLVFRYHU\�SURFHGXUHV�VKRZV�KRZ�SDUDOOHO�FLYLO�GLVFRYHU\�FDQ�

HIIHFWLYHO\�QXOOLI\ WKH�FULPLQDO�UXOHV���)RU�H[DPSOH��WKH�FULPLQDO�GLVFRYHU\�UXOHV�GR�QRW�DOORZ�SUH�

WULDO�GHSRVLWLRQV�LQ�WKH�RUGLQDU\�FRXUVH�� 6LPLODUO\� WKH�-HQFNV�$FW�SURYLGHV WKDW��LQ�FULPLQDO�FDVHV�

� 6HH DOVR��H�J���8QLWHG�6WDWHV�Y��0HOORQ�%DQN��1��$�� ����)��G���������������G�&LU��������
�DIILUPLQJ�VWD\��QRWLQJ�WKDW�³WKH�VLPLODULW\�RI�WKH�LVVXHV�>LQ�WKH�FLYLO�DQG�FULPLQDO�PDWWHUV@�OHIW�RSHQ�
WKH�SRVVLELOLW\�WKDW�>WKH�WDUJHW@�PLJKW�LPSURSHUO\�H[SORLW�FLYLO�GLVFRYHU\�IRU�WKH�DGYDQFHPHQW�RI�KLV�
FULPLQDO�FDVH´���,Q�UH�(LVHQEHUJ� ����)��G�����������������WK�&LU���������REVHUYLQJ�WKDW�DOORZLQJ�
FLYLO�GLVFRYHU\�WR�SURFHHG�ZRXOG�PDNH�OLWLJDQW�³WKH�EHQHILFLDU\�RI�PDWHULDOV�RWKHUZLVH�XQDYDLODEOH�
XQGHU�WKH�FULPLQDO�UXOHV�������WKXV�QXOOLI\LQJ�LQ�HIIHFW�WKH�FULPLQDO�GLVFRYHU\�OLPLWDWLRQV´�� $VKZRUWK�
Y��$OEHUV�0HGLFDO��,QF�������)�5�'������������� �6�'��:��9D���������8QLWHG�6WDWHV�KDG�GLVFHUQDEOH�
LQWHUHVW�LQ�LQWHUYHQLQJ�WR�SUHYHQW�FLYLO�GLVFRYHU\�IURP�EHLQJ�XVHG�WR�FLUFXPYHQW�VFRSH�RI�GLVFRYHU\�
LQ� FULPLQDO� PDWWHU��� )RXQGLQJ� &KXUFK� RI� � 6FLHQWRORJ\� ��� )�5�'�� DW� ������� �EORFNLQJ�
LQWHUURJDWRULHV�LQ�IDYRU�RI�RQJRLQJ�JUDQG�MXU\�LQYHVWLJDWLRQ���6�(�&� Y��&RQWURO�0HWDOV�&RUS������
)�5�'�������������6�'�1�<���������VWD\LQJ�GHSRVLWLRQV�RI�IRXU�JUDQG�MXU\�ZLWQHVVHV��

� )HGHUDO�5XOH�RI�&ULPLQDO�3URFHGXUH����SURYLGHV�IRU�GHSRVLWLRQV�RQO\�³LQ�RUGHU�WR�SUHVHUYH�
WHVWLPRQ\�IRU�WULDO�´�DQG�RQO\�LQ�³H[FHSWLRQDO�FLUFXPVWDQFHV�DQG�LQ�WKH�LQWHUHVW�RI�MXVWLFH�´��)HG��5��
&ULP�� 3�� ���D������ � ³5XOH� ��� GRHV� QRW� DXWKRUL]H� D� SDUW\� WR� WDNH� GLVFRYHU\� GHSRVLWLRQV� RI� WKH�
DGYHUVDU\�SDUW\¶V�ZLWQHVVHV´�DQG�5XOH����³GRHV QRW�FRQWHPSODWH�XVH�RI�GHSRVLWLRQV�RI�DGYHUVH�
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WKH�VWDWHPHQWV�RI�D�JRYHUQPHQW�ZLWQHVV²VXFK�DV�JUDQG�MXU\�WHVWLPRQ\²FDQQRW EH�WKH�VXEMHFW�RI�

VXESRHQDV�� GLVFRYHU\� RU� LQVSHFWLRQ� XQWLO� WKDW�ZLWQHVV� KDV� WHVWLILHG� RQ� GLUHFW� H[DPLQDWLRQ�� � ���

8�6�&�����������5XOH����WKHQ�VSHFLILFDOO\�FDUYHV�RXW�-HQFNV�PDWHULDO��ZDUQLQJ WKDW�WKH�UXOH GRHV�

QRW� ³DXWKRUL]H� WKH� GLVFRYHU\ �� �� �� RI� VWDWHPHQWV�PDGH� E\� JRYHUQPHQW�ZLWQHVVHV� RU� SURVSHFWLYH�

JRYHUQPHQW�ZLWQHVVHV�H[FHSW�DV�SURYLGHG�LQ����8�6�&���������>WKH�-HQFNV�$FW@�´��)HG��5��&ULP��3��

����D����� 7KH�SXEOLF�SROLF\�IDYRULQJ�WKH�-HQFNV�$FW�LV�VR�VWURQJ�WKDW LW�LV�OHJDO�HUURU�IRU�D�WULDO�

FRXUW�WR�RUGHU�WKH�JRYHUQPHQW�WR�GLVFORVH�-HQFNV�PDWHULDO�EHIRUH�WKH�VWDWXWH�UHTXLUHV� 6HH� 8QLWHG�

6WDWHV�Y��*UDQGPRQW������)��G������������VW�&LU���������³>&@RXUW PD\�QRW�FRPSHO�WKH�GLVFORVXUH�

RI�VWDWHPHQWV�RI�*RYHUQPHQW�ZLWQHVVHV�EHIRUH�WKH�FRQFOXVLRQ�RI�WKHLU�GLUHFW�WHVWLPRQ\�´���VHH�DOVR

,Q�UH�8QLWHG�6WDWHV������)��G������������G�&LU���������GLVWULFW�FRXUWV�ODFN�SRZHU�WR�RUGHU�HDUO\�

-HQFNV�GLVFORVXUH���8QLWHG�6WDWHV�Y��7D\ORU������)��G�����������������WK�&LU���������VDPH���8QLWHG�

6WDWHV�Y��2UGD]�*DOODUGR������)��6XSS���G���������� �6�'�1�<�������� �³'LVWULFW� FRXUWV� ODFN� WKH�

DXWKRULW\�WR�FRPSHO�HDUO\�GLVFORVXUH�RI�-HQFNV�$FW�PDWHULDO�´��

+HUH��SHUPLWWLQJ DQ\�RI�WKH�GHIHQGDQWV WR�SURFHHG�ZLWK�GHSRVLWLRQV ZRXOG�SURYLGH�&UDWHU�

ZLWK�D�SRWHQWLDOO\�LPSURSHU�DGYDQWDJH�LQ�WKH�&ULPLQDO�$FWLRQ���&UDWHU��RU�KLV�DIILOLDWHV�RU�IDPLO\�

PHPEHUV��FRXOG�GHSRVH�D�ZLWQHVV�LQ�ZD\V�WKH�FULPLQDO�UXOHV�GR�QRW�SHUPLW²WKURXJK�D�RQH�VLGHG�

LQWHUURJDWLRQ�� RXWVLGH� WKH� VXSHUYLVLRQ� RI� WKH� FULPLQDO� FRXUW�� LQ� D� SURFHHGLQJ� WR� ZKLFK� WKH�

JRYHUQPHQW LV�QRW�D�SDUW\���6XFK�LQWHUURJDWLRQ�ZRXOG�SURYLGH�&UDWHU�DQ�RSSRUWXQLW\�WR�PDQXIDFWXUH�

ZLWQHVVHV�DV�GLVFRYHU\�WRROV�LQ�FULPLQDO�FDVHV�´��8QLWHG�6WDWHV�Y��&DUULJDQ������)��G�������������WK�
&LU������� �FLWDWLRQ�RPLWWHG��� �6HH DOVR 8QLWHG�6WDWHV�Y��)LVFKHO������)��G��������������WK�&LU��
�������³>8@QOLNH�LQ�FLYLO�FDVHV��WKH�)HGHUDO�5XOHV�RI�&ULPLQDO�3URFHGXUH�SURYLGH�QR�EURDG�ULJKW�WR�
WDNH�GHSRVLWLRQV���� �� �� �'HSRVLWLRQV�DUH�QRW�GLVFRYHU\�WRROV�LQ�FULPLQDO�FDVHV�´���8QLWHG�6WDWHV�Y��
3RXOLQ������)��6XSS���G�����������'��0H������� �³8QOLNH�FLYLO�DFWLRQV��ZKHUH�GHSRVLWLRQV�PD\�EH�
WDNHQ�DV�D�PDWWHU�RI�ULJKW�DQG�PD\�EH�IRU�GLVFRYHU\�RU�WR�REWDLQ�HYLGHQFH��GHSRVLWLRQV�PD\�EH�WDNHQ�
LQ�D�FULPLQDO�FDVH�RQO\�XSRQ�FRXUW�RUGHU�� DQG�DUH�QRW� IRU�GLVFRYHU\�RI� LQIRUPDWLRQ�EXW�RQO\� WR�
SUHVHUYH�HYLGHQFH�´���FLWDWLRQ�DQG�IXUWKHU�TXRWDWLRQ�PDUNV�RPLWWHG��
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DUWLILFLDO� LQFRQVLVWHQFLHV� ZKLOH� WKH� JRYHUQPHQW�� DV� D� QRQ�SDUW\�� FDQQRW REMHFW�� FDQQRW� VHHN� WR�

UHIUHVK�WKH�ZLWQHVV¶V�UHFROOHFWLRQ��DQG�FDQQRW�UHKDELOLWDWH�KLP���7KDW�LV�IXQGDPHQWDOO\�XQIDLU²DQG�

LW�LV�SDUWLFXODUO\�LQDSSURSULDWH�LQ�D�SURFHHGLQJ�ZKHUH�WKH�JRYHUQPHQW�EHDUV�WKH�XOWLPDWH��DQG�KHDY\��

EXUGHQ�RI�SURYLQJ�&UDWHU¶V�JXLOW EH\RQG�D�UHDVRQDEOH�GRXEW���

7KH�JRYHUQPHQW¶V�FRQFHUQV�DUH�SDUWLFXODUO\�DFXWH�ZKHUH��DV�KHUH�� WKH�'HIHQGDQWV� LQ� WKH�

&)7&�$FWLRQ�KDYH� DOUHDG\� VRXJKW²XQVXFFHVVIXOO\²WR�FUHDWH� VXFK� IDOVH� LQFRQVLVWHQFLHV� LQ� DQ�

HIIRUW� WR� SHUVXDGH� WKLV�&RXUW� WR� GLVPLVV� WKH�&)7&�$FWLRQ�� � 6SHFLILFDOO\�� DIWHU� GHSRVLQJ�&)7&�

LQYHVWLJDWRU�� 3DWULFLD� *RPHUVDOO�� WKH� GHIHQGDQWV� ILOHG� D� 0RWLRQ� WR� 9DFDWH� WKH� 3UHOLPLQDU\�

,QMXQFWLRQ�� DUJXLQJ�� DPRQJ�RWKHU� WKLQJV�� WKDW� WKHUH�ZHUH� LQFRQVLVWHQFLHV� EHWZHHQ� D� GHFODUDWLRQ�

SUHSDUHG�E\�0V��*RPHUVDOO�LQ�FRQQHFWLRQ�ZLWK�WKH�&)7&�$FWLRQ�DQG�KHU�GHSRVLWLRQ�WHVWLPRQ\���

�'�(��������������7KLV�&RXUW�GHQLHG�WKDW�PRWLRQ�RQ�-DQXDU\������������'�(�����������

%\�FRQWUDVW��LQ�UHTXHVWLQJ�D�VWD\��WKH�JRYHUQPHQW�GRHV�QRW�VHHN�WR�GHOD\�GLVFORVXUH��RU�WR�

REWDLQ�DQ�XQIDLU�DGYDQWDJH�� � ,W� VHHNV�VLPSO\� WR�RSHUDWH�XQGHU� WKH�VDPH�UXOHV� WKDW�JRYHUQ�HYHU\�

FULPLQDO�FDVH���7KH�JRYHUQPHQW�LV�HQWLWOHG�WR�WKH�EHQHILW�RI�WKRVH�UXOHV��ZKLFK�ZHUH�GHYHORSHG�DQG�

KRQHG�RQ�D�FRQVWLWXWLRQDO��VWDWXWRU\�DQG�XOWLPDWHO\�ORFDO�OHYHO�RYHU�GHFDGHV��DQG�ZKLFK�UHIOHFW�D�

FDUHIXO�EDODQFLQJ�RI�ZKDW�LV�IDLU�DQG�MXVW�LQ�FULPLQDO�SURFHHGLQJV�

7KDW�LV�SUHFLVHO\�ZK\�FRXUWV�LQ�WKLV�DQG�RWKHU�MXULVGLFWLRQV KDYH�FXVWRPDULO\�JUDQWHG VWD\V

DW� OHDVW� DV� EURDG� DV� WKH� RQH� WKH� JRYHUQPHQW� VHHNV� KHUH²DQG� W\SLFDOO\� IDU� EURDGHU�� � 6HH�� H�J���

7HOH[)UHH��,QF�� ���)��6XSS���G�DW���� �³VWD\LQJ�WKH�FLYLO�SURFHHGLQJV�ZRXOG�SUHYHQW�WKH�FULPLQDO�

GHIHQGDQWV�IURP�H[SORLWLQJ�OLEHUDO�FLYLO�GLVFRYHU\�UXOHV�WR�REWDLQ�HYLGHQFH�WR�VXSSRUW�WKHLU�FULPLQDO�

GHIHQVHV´���*RUGRQ�������:/����������DW��� �VWD\LQJ�FLYLO�SURFHHGLQJV�SHQGLQJ� UHVROXWLRQ�RI�

SDUDOOHO� FULPLQDO� SURFHHGLQJV� DQG� UHMHFWLQJ� GHIHQGDQW¶V� DUJXPHQW� ³WKDW� SUHYHQWLQJ� D� GHIHQGDQW�

IURP�WDNLQJ�DGYDQWDJH�RI�EURDGHU�FLYLO�GLVFRYHU\�PHFKDQLVPV�LV�QRW�D�OHJLWLPDWH�UHDVRQ�WR�JUDQW�D�
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VWD\�´���1LFKRODV������)��6XSS���G�DW����������VWD\LQJ�FLYLO�SURFHHGLQJV�LQ�GHIHUHQFH�WR�SDUDOOHO�

FULPLQDO�FDVH�DQG�QRWLQJ�WKDW�³WKH�FULPLQDO�UXOHV�ZHUH�QRW�GHVLJQHG�ZLWK�WKH�LQWHQWLRQ�RI�VW\PLHLQJ�

D�GHIHQGDQW¶V�DELOLW\�WR�PRXQW�D�FRPSOHWH�GHIHQVH���5DWKHU��WKH\�DUH�SXUSRVHIXOO\�OLPLWHG�VR�DV�WR�

SUHYHQW� SHUMXU\� DQG�PDQXIDFWXUHG� HYLGHQFH�� WR� SURWHFW� SRWHQWLDO�ZLWQHVV� IURP� KDUDVVPHQW� DQG�

LQWLPLGDWLRQ��DQG�WR�OHYHO�WKH�SOD\LQJ�ILHOG�EHWZHHQ�WKH�JRYHUQPHQW�DQG�WKH�GHIHQGDQW��ZKR�ZRXOG�

EH� VKLHOGHG� IURP� FHUWDLQ� GLVFRYHU\� E\� WKH� )LIWK� $PHQGPHQW�´��� ,Q� UH� :RUOGFRP�� ����� :/�

����������DW�����³7KH�*RYHUQPHQW�UHSUHVHQWV�WKDW�WKH�XVHIXOQHVV�RI�LWV�FRRSHUDWLQJ�ZLWQHVVHV�

ZLOO EH�LPSDLUHG�LI�WKH\�DUH�VXEMHFWHG�WR�GHSRVLWLRQV�RU�UHTXLUHG�WR�DQVZHU�LQWHUURJDWRULHV�EHIRUH�

WKH� FRPSOHWLRQ� RI� WKH� FULPLQDO� SURFHHGLQJV�� � *LYHQ� WKH� VWURQJ� SXEOLF� LQWHUHVW� LQ� WKH� HIIHFWLYH�

HQIRUFHPHQW�RI�WKH�QDWLRQ¶V�VHFXULWLHV�ODZV�WKURXJK�FULPLQDO�SURFHHGLQJV��DQG�WKH�UHSUHVHQWDWLRQ�

WKDW� SUHPDWXUH� GLVFRYHU\� RI� WHVWLPRQLDO� HYLGHQFH� IURP� FRRSHUDWLQJ� ZLWQHVVHV� ZLOO� LPSDLU� WKDW�

HIIHFWLYH�HQIRUFHPHQW��WKH�8�6��$WWRUQH\¶V�UHTXHVW�IRU�D�EDU�RUGHU�LV�JUDQWHG�´���FI���H�J���6�(�&��Y��

'RRG\������)��6XSS���G��������������6�'�1�<���������VWD\LQJ��LQWHU�DOLD��³>G@HSRVLWLRQV�RI�DQ\�

SHUVRQ´�ZKR�PD\�EH�FDOOHG�DV�D�ZLWQHVV�LQ�WKH�FULPLQDO�FDVH��DQG�QRWLQJ�WKDW�³>R@QFH DQ�LQGLFWPHQW�

KDV� EHHQ� UHWXUQHG�� WKH� JRYHUQPHQW� RIWHQ�PRYHV� IRU� DQG� IUHTXHQWO\� REWDLQV� UHOLHI� SUHYHQWLQJ� D�

FULPLQDO�GHIHQGDQW�IURP�XVLQJ�SDUDOOHO�FLYLO�SURFHHGLQJV�WR�JDLQ�SUHPDWXUH�DFFHVV�WR�HYLGHQFH�DQG�

LQIRUPDWLRQ�SHUWLQHQW�WR�WKH�FULPLQDO�FDVH´���,Q�UH�%RHVN\������)�5�'��DW�����³>7@KHUH�LV�VXIILFLHQW�

FDVH�ODZ�WR�VXSSRUW� WKH�*RYHUQPHQW¶V�DUJXPHQW� WKDW� WKH�FRPSOHWH�GLVFORVXUH�GHPDQGHG��ZKLFK�

ZRXOG�FDOO�IRU������PDWHULDO�QRW�REWDLQDEOH�DW�WKLV�WLPH�XQGHU�WKH�FULPLQDO�SURFHGXUH�UXOHV��VKRXOG�

EH�WHPSRUDULO\ GHIHUUHG�EHFDXVH�RI�SRVVLEOH�SUHMXGLFH�WR�WKH�FULPLQDO�SURFHHGLQJV�´��

,Q� VKRUW�� WKH� JRYHUQPHQW� UHVSHFWIXOO\� VXEPLWV� WKDW� WKH� SXEOLF� LQWHUHVW� LV� QRW VHUYHG� E\�

JUDQWLQJ�FULPLQDO�GHIHQGDQWV�H[WUD�RSSRUWXQLWLHV�WR�DWWDFN�WKH�ZLWQHVVHV�DJDLQVW�WKHP�LQ�H[�SDUWH

SURFHHGLQJV�XQVDQFWLRQHG�E\�WKH�FULPLQDO�UXOHV�DQG�RXWVLGH�WKH�SXUYLHZ�RI�FULPLQDO�FRXUWV���5DWKHU��
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WKH�SXEOLF�LQWHUHVW�LV�EHVW�VHUYHG�E\�WU\LQJ�FULPLQDO�GHIHQGDQWV�DFFRUGLQJ�WR�WKH�UXOHV�RI�FULPLQDO�

SURFHGXUH�WKDW�KDYH�EHHQ�VSHFLILFDOO\�GHVLJQHG��DQG�FRQWLQXDOO\�UHYLVHG��WR�HQVXUH�FRPSOLDQFH�ZLWK�

WKH�&RQVWLWXWLRQ�DQG�IDLUQHVV�IRU�DOO�VLGHV���6HH��H�J���1LFKRODV������)��6XSS���G��DW������Q����³>7@KH�

FULPLQDO� GLVFRYHU\� UXOHV� ZHUH� FUDIWHG� ZLWK� DQ� H\H� WRZDUG� IDLUQHVV� IRU� DOO� FRQFHUQHG²WKH�

GHIHQGDQW��WKH�SURVHFXWLRQ��DQG�WKH�SXEOLF�´����

9� 7+(� 3$57,(6 :,//� 127� %(� 81'8/<� 35(-8',&('� %<� $� 67$<� $1'� 7+(� -8',&,$/�
()),&,(1&,(6�$5(�&/($5

7KH�&)7& DQG�WKH�'HIHQGDQWV�KDYH�FRQVHQWHG�WR�WKH�VWD\�VRXJKW�E\�WKH�JRYHUQPHQW���$�

VWD\�RI�DOO�GLVFRYHU\�ZRXOG�DOVR�EH�VLPSOHU�DQG�PRUH�HIILFLHQW�WKDQ�D�SLHFHPHDO�HIIRUW�WR�VWD\�VRPH

SRUWLRQV�RI�GLVFRYHU\�EXW�QRW�RWKHUV��ZKLFK�ZRXOG�QHFHVVDULO\�JLYH�ULVH�WR�GLVSXWHV�DERXW ZKHWKHU��

IRU�H[DPSOH��ZLWQHVVHV�KDYH�YDOLG�)LIWK�$PHQGPHQW� ULJKWV RU� OHJLWLPDWH�SULYLOHJH� FODLPV� )RU�

H[DPSOH��DEVHQW�D�VWD\��WKH�&)7&�ZRXOG�OLNHO\�VHHN�WR�GHSRVH�&UDWHU�ZKR�ZRXOG�WKHQ�EH�IDFHG�

ZLWK�WKH�GHFLVLRQ�RI�ZKHWKHU�WR�LQYRNH�KLV�)LIWK�$PHQGPHQW�ULJKWV²OLNHO\�UHVXOWLQJ�LQ�DQ�DGYHUVH�

LQIHUHQFH�DJDLQVW�KLP�LQ�WKH�&)7&�$FWLRQ²RU��WR�ZDLYH�WKDW�ULJKW�DQG�FUHDWH�VWDWHPHQWV�DGPLVVLEOH�

DJDLQVW�KLP�LQ�WKH�&ULPLQDO�$FWLRQ�� 6WD\LQJ�GLVFRYHU\�SUHYHQWV�WKH�SDUWLHV�IURP�QHHGLQJ�WR�OLWLJDWH�

DQG�UHVROYH�WKHVH�LVVXHV���

$W�WKH�VDPH�WLPH��WKH�LQWHUHVW�LQ�MXGLFLDO�HIILFLHQF\�VXSSRUWV D�VWD\���³7KH�FRQYLFWLRQ�RI�D�

FLYLO�GHIHQGDQW�DV�D�UHVXOW�RI�WKH�HQWU\�RI�D�SOHD�RU�IROORZLQJ�D�WULDO�FDQ�FRQWULEXWH�VLJQLILFDQWO\�WR�

WKH�QDUURZLQJ�RI�LVVXHV�LQ�GLVSXWH�LQ�WKH�RYHUODSSLQJ�FLYLO�FDVHV�DQG�SURPRWH�VHWWOHPHQW�RI�FLYLO�

OLWLJDWLRQ�QRW�RQO\�E\�WKDW�GHIHQGDQW�EXW�DOVR�E\�FR�GHIHQGDQWV�ZKR�GR�QRW�IDFH�FULPLQDO�FKDUJHV�´��

,Q� UH�:RUOGFRP�� �����:/���������� DW� �� �HPSKDVLV� DGGHG�� FLWDWLRQV� RPLWWHG�� �ILQGLQJ� VWD\�

� 6HH H�J���6�(�&��Y��'UXIIQHU������)� 6XSS� �G������������ �'��0DVV���������RQ�PRWLRQ�IRU�
VXPPDU\�MXGJPHQW��FRXUW�LV�IUHH�WR�GUDZ�DGYHUVH�LQIHUHQFHV�IURP�WKH�IDLOXUH�RI�SURRI�RI�WKH�SDUW\�
LQYRNLQJ�WKH�)LIWK�$PHQGPHQW���DII¶G�VXE�QRP� 6�(�&��Y��)LFNHQ������)��G������VW�&LU��������
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³SDUWLFXODUO\� FRPSHOOLQJ´� LQ� OLJKW� RI� IDFWXDO� RYHUODS� DQG� 8�6�� $WWRUQH\¶V� 2IILFH¶V� UHTXHVW���

7HOH[)UHH��,QF�������)��6XSS���G�DW���� �³VWD\�ZRXOG�DOVR�FRQVHUYH�MXGLFLDO�UHVRXUFHV´����$�VWD\�RI�

GLVFRYHU\ ZRXOG� WKXV� DOORZ� QRW� MXVW� WKH� OLWLJDQWV�� EXW� DOVR� WKH�&RXUW�� WR� DYRLG� QHHGOHVV�ZRUN��

ZLWKRXW�XQGXH�SUHMXGLFH�WR�WKH�GHIHQGDQW�RU�WR�WKH�RYHUDOO�SXEOLF�LQWHUHVW�LQ�MXVWLFH�EHLQJ�VHUYHG�

9,� 7+(�67$786�2)�7+(�&5,0,1$/�$&7,21�$/62 )$9256 $�67$<

7KH� VWDWXV� RI� WKH� &ULPLQDO� $FWLRQ�� DOVR� ZHLJKV� LQ� IDYRU� RI� D� VWD\�� � +HUH�� WKH� SULPDU\�

GHIHQGDQW�LQ�WKH�&)7&�$FWLRQ�LV�XQGHU�LQGLFWPHQW���³>7@KH�VWURQJHVW�DUJXPHQW�IRU�JUDQWLQJ�D�VWD\�

LV�ZKHUH�D�SDUW\�LV�XQGHU�FULPLQDO�LQGLFWPHQW�´��6KNUHOL�������:/���������DW�� �FLWDWLRQ�RPLWWHG��

&21&/86,21

)RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�JRYHUQPHQW�UHVSHFWIXOO\�PRYHV�IRU�SHUPLVVLRQ WR�LQWHUYHQH�

LQ�WKH�&)7&�$FWLRQ��DQG�IRU�D�VWD\�RI�GLVFRYHU\ SHQGLQJ�UHVROXWLRQ�RI�WKH�&ULPLQDO�$FWLRQ�

'DWHG���0DUFK��������

5HVSHFWIXOO\�VXEPLWWHG�

$1'5(:�(��/(//,1*
81,7('�67$7(6�$77251(<

%\� �V� -RUGL�GH�/ODQR
-RUGL�GH�/ODQR
$VVLVWDQW�8�6��$WWRUQH\

52%(57�=,1.
$FWLQJ�&KLHI��)UDXG�6HFWLRQ
&ULPLQDO�'LYLVLRQ

%\� �V��&DLWOLQ�5��&RWWLQJKDP
&DLWOLQ�5��&RWWLQJKDP
7ULDO�$WWRUQH\
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&(57,),&$7(�2)�6(59,&(

,�KHUHE\�FHUWLI\�WKDW�D�WUXH�FRS\�RI�WKH�DERYH�GRFXPHQW�ZDV�VHUYHG�XSRQ�WKH�DWWRUQH\�RI�
UHFRUG�IRU�HDFK�RWKHU�SDUW\�LQ�WKH�DERYH�FDSWLRQHG�FDVH��YLD�WKH�&0�(&)�HOHFWURQLF�ILOLQJ�V\VWHP�

%\� �V��&DLWOLQ�5REHUWV�&RWWLQJKDP����
7ULDO�$WWRUQH\��8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH
&ULPLQDO�'LYLVLRQ��)UDXG�6HFWLRQ
�����1HZ�<RUN�$YHQXH��1:
:DVKLQJWRQ��'&������
7HO����������������
(PDLO��&DLWOLQ�&RWWLQJKDP#XVGRM�JRY


