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:RRGZDUG�Y��7HUUDFRU��
����)��G���������WK�&LU����������������������������������������������������������������������������������������������������

=HOQLN�Y��)DVKLRQ�,QVWLWXWH�RI�7HFKQRORJ\��
����)��G�������G�&LU���������������������������������������������������������������������������������������������������������

67$787(6

���8�6�&������F�D����������������������������������������������������������������������������������������������������������������������������

58/(6

)HG��5��&LY��3�����D���������������������������������������������������������������������������������������������������������������������������
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5(*8/$7,216

���&�)�5������������D��������������������������������������������������������������������������������������������������������������������

���&�)�5������������������������������������������������������������������������������������������������������������������������������������

���&�)�5������������G�����������������������������������������������������������������������������������������������������������������������

���&�)�5��������������������������������������������������������������������������������������������������������������������������������������

���&�)�5�������������II�����LL�����������������������������������������������������������������������������������������������������������

6(&�5HOHDVH�1R�����������������������������������������������������������������������������������������������������������������������

6(&�5HOHDVH�1R�����������������������������������������������������������������������������������������������������������������������

2IIVKRUH�2IIHUV�DQG�6DOHV��6HFXULWLHV�$FW�5HOHDVH�1R��������([FKDQJH�$FW�5HOHDVH�1R��
��������,QYHVWPHQW�&RPSDQ\�$FW�5HOHDVH�1R�������������6(&�'RFNHW�����$SU��
�����������������������������������������������������������������������������������������������������������������������������������������

2UGHU�,QVWLWXWLQJ�&HDVH�DQG�'HVLVW�3URFHHGLQJV�3XUVXDQW�WR�6HFWLRQ��$�RI�WKH�6HFXULWLHV�
$FW�RI�������0DNLQJ�)LQGLQJ��DQG�,PSRVLQJ�D�&HDVH�DQG�'HVLVW�2UGHU��,Q�UH�
%ORFN�RQH��������������������������������������������������������������������������������������������������������������������������������

27+(5�6285&(6

&XUUHQF\��%ODFN¶V�/DZ�'LFWLRQDU\�
���WK�HG������������������������������������������������������������������������������������������������������������������������������

1LNKLOHVK�'H�	�0DKLVKDQ�*QDQDVHKDUDQ��
6(&�&KLHI�7RXWV�%HQHILWV�RI�&U\SWR�5HJXODWLRQ��&RLQ'HVN��$SU�����������������
87&���������������������������������������������������������������������������������������������������������������������������������������

/HWWHU�WR�&LSKHU�7HFKQRORJLHV�0DQDJHPHQW�/3��%UHQW�-��)LHOGV��$VVRF��'LU���'LVFORVXUH�
5HYLHZ�DQG�$FFRXQWLQJ�2IILFH��6HF��([FK��&RPP¶Q��2FW����������������������������������������������

6SHHFK��:LOOLDP�+LQPDQ��'LU���6HF��([FK��&RPP¶Q�'LY��&RUS��)LQ���
'LJLWDO�$VVHW�7UDQVDFWLRQV��:KHQ�+RZH\�0HW�*DU\��3ODVWLF���-XQH���������������������������

6HF��([FK��&RPP¶Q��)UDPHZRUN�IRU�³,QYHVWPHQW�&RQWUDFW´�$QDO\VLV��
RI�'LJLWDO�$VVHWV�����������������������������������������������������������������������������������������������������������

3UHVV�5HOHDVH�1R�����������+HDWK�3��7DUEHUW��&KDLUPDQ��8�6��&RPPRGLW\�)XWXUHV�
7UDGLQJ�&RPP¶Q��2FW����������������������������������������������������������������������������������������������������
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'HIHQGDQWV�UHVSHFWIXOO\�VXEPLW�WKLV�PHPRUDQGXP�RI�ODZ�����LQ�VXSSRUW�RI�WKHLU�PRWLRQ�

IRU�VXPPDU\�MXGJPHQW�DQG�����LQ�RSSRVLWLRQ�WR�WKH�DSSOLFDWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�ILOHG�

E\�3ODLQWLII�6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��³6(&´���

35(/,0,1$5<�67$7(0(17�

7KLV�QRQ�IUDXG�DFWLRQ�SUHVHQWV�WKH�QDUURZ�OHJDO�TXHVWLRQ�RI�ZKHWKHU�'HIHQGDQWV¶�\HW�WR�

EH�LVVXHG�GLJLWDO�FXUUHQF\��FDOOHG�*UDPV��FRQVWLWXWHV�D�³VHFXULW\´�VXEMHFW�WR�WKH�8�6��IHGHUDO�

VHFXULWLHV�ODZV���'HIHQGDQWV�VXEPLW�WKDW�WKH�6(&�KDV�LPSHUPLVVLEO\�VWUHWFKHG�LWV�MXULVGLFWLRQ�IDU�

EH\RQG�ZKDW�WKH�ODZ�DOORZV�DQG�WKDW�*UDPV��ZKHQ�ODXQFKHG��ZLOO�QRW�EH�D�VHFXULW\�EXW�UDWKHU�D�

FXUUHQF\�RU�FRPPRGLW\�VXEMHFW�WR�DQWL�IUDXG�DQG�DQWL�PDQLSXODWLRQ�RYHUVLJKW�E\�WKH�8�6��

&RPPRGLW\�)XWXUHV�DQG�7UDGLQJ�&RPPLVVLRQ��³&)7&´���

7HOHJUDP¶V�GHYHORSPHQW�WHDP�EHJDQ�EXLOGLQJ�LWV�KLJKO\�DQWLFLSDWHG�EORFNFKDLQ�SODWIRUP��

FDOOHG�WKH�³7HOHJUDP�2SHQ�1HWZRUN��721��´�LQ���������7HOHJUDP�H[SHFWV�*UDPV�WR�VHUYH�DV�D�

IXOO\�IXQFWLRQDO��³PDVV�PDUNHW´�GLJLWDO�FXUUHQF\�IRU�EX\LQJ�DQG�VHOOLQJ�JRRGV�DQG�VHUYLFHV�RQ�WKH�

721�%ORFNFKDLQ�XSRQ�LWV�ODXQFK���*UDPV�KDYH�EHHQ�GHYHORSHG�WR�LPSURYH�WKH�VSHHG��HIILFLHQF\�

DQG�VHFXULW\�RI�FRPPHUFLDO�WUDQVDFWLRQV�LQ�WKH�8�6��DQG�JOREDOO\��DQG�7HOHJUDP�EHOLHYHV�WKH�

WHFKQRORJLFDO�XQGHUSLQQLQJV�RI�*UDPV�UHSUHVHQW�D�VLJQLILFDQW�LPSURYHPHQW�XSRQ�H[LVWLQJ�GLJLWDO�

FXUUHQFLHV�OLNH�%LWFRLQ�DQG�(WKHU�²�QHLWKHU�RI�ZKLFK�KDV�EHHQ�GHHPHG�³VHFXULWLHV´�E\�WKH�6(&��

'LJLWDO�DVVHWV��ZKLFK�FDQ�WDNH�PDQ\�IRUPV��DUH�D�QHZ�DVVHW�FODVV�DQG�WKH�UHJXODWRU\�

ODQGVFDSH�LV�XQVHWWOHG�LQ�PDQ\�UHVSHFWV��WR�VD\�WKH�OHDVW���$W�RQH�HQG�RI�WKH�VSHFWUXP��WKH�6(&�

KDV�DFNQRZOHGJHG�WKDW�%LWFRLQ�DQG�(WKHU�DUH�FRPPRGLWLHV��QRW�VHFXULWLHV���$W�WKH�RWKHU�HQG�RI�WKH�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
���*HQHUDOO\��D�³EORFNFKDLQ�SODWIRUP´�LV�D�SHHU�WR�SHHU�QHWZRUN�WKDW�UHFRUGV�DQG�UHIOHFWV�DOO�WUDQVDFWLRQV�RQ�D�
YLHZDEOH�DQG�XQDOWHUDEOH�V\VWHP���0DQ\�RI�WKHVH�QHWZRUNV�DOVR�DOORZ�IRU�WKH�UXQQLQJ�RI�³VPDUW�FRQWUDFWV´�²�L�H���
SURJUDPV�WKDW�DXWRPDWLFDOO\�H[HFXWH�WKH�WHUPV�RI�DQ�DJUHHPHQW�ZKHQ�FRQGLWLRQV�DUH�PHW�ZLWKRXW�IXUWKHU�LQSXW�RU�
RYHUVLJKW�IURP�DQ\�SDUW\����6HH�LQIUD�S�������
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VSHFWUXP�DUH�GLJLWDO�DVVHWV�WKDW�EHDU�WKH�WUDGLWLRQDO�FKDUDFWHULVWLFV�RI�VHFXULWLHV���)RU�H[DPSOH��LQ�

DQ�LQLWLDO�FRLQ�RIIHULQJ��³,&2´���DQ�LVVXHU�UDLVHV�IXQGV�WR�GHYHORS�D�QHZ�EORFNFKDLQ�RU�RWKHU�

SURGXFW�WKURXJK�D�SXEOLF�RIIHULQJ�ZKHUH�LW�SURPLVHV�WR�GHOLYHU�D�GLJLWDO�WRNHQ�ZKHQ�WKH�SURMHFW�LV�

FRPSOHWH�²�WKH�LQYHVWRUV�DUH�SRROLQJ�ULVN�FDSLWDO�IRU�WKH�SURMHFW�DQG�ORJLFDOO\�H[SHFW�WR�SURILW�

IURP�D�VXFFHVVIXO�ODXQFK���7R�GDWH��GLJLWDO�DVVHWV�WKDW�KDYH�EHHQ�GHHPHG�VHFXULWLHV�KDYH�LQYROYHG�

SXEOLF�,&2V�DQG�RU�IUDXGXOHQW�VFKHPHV���6HH��H�J� 6(&�Y��%ORFNYHVW��//&��1R����&9�����

*3%�%/0��������:/���������DW����6�'��&DO��)HE������������

+HUH��LQ�FRQWUDVW��7HOHJUDP�KDV�QHYHU�RIIHUHG�DQ\�*UDPV�WR�WKH�SXEOLF�WKURXJK�DQ�,&2��

DQG�WKH�721�%ORFNFKDLQ�ZLOO�DOUHDG\�KDYH�EHHQ�GHYHORSHG�E\�WKH�WLPH�7HOHJUDP�LVVXHV�DQ\�

*UDPV�²�LQGHHG��LW�DOUHDG\�LV���,QVWHDG��7HOHJUDP�UDLVHG�FDSLWDO�E\�SULYDWHO\�HQWHULQJ�LQWR�

SXUFKDVH�DJUHHPHQWV��³3XUFKDVH�$JUHHPHQWV´��ZLWK�RQO\�D�VHOHFW�QXPEHU�RI�KLJK�QHW�ZRUWK��

KLJKO\�VRSKLVWLFDWHG�SXUFKDVHUV�WKDW�SURYLGHG�IRU�WKH�IXWXUH�LVVXDQFH�RI�D�FXUUHQF\��*UDPV���EXW�

RQO\�IROORZLQJ�WKH�FRPSOHWLRQ�DQG�VXFFHVVIXO�ODXQFK�RI�WKH�RSHQ�VRXUFH��GHFHQWUDOL]HG�721�

%ORFNFKDLQ��³3ULYDWH�3ODFHPHQW´�����7KHVH�3XUFKDVH�$JUHHPHQWV�ZHUH�H[SUHVVO\�WUHDWHG�DV�

VHFXULWLHV�DQG�RIIHUHG�SXUVXDQW�WR�H[HPSWLRQV�WR�UHJLVWUDWLRQ�XQGHU�WKH�6HFXULWLHV�$FW�RI������

�³6HFXULWLHV�$FW´����,I�WKH�721�%ORFNFKDLQ�GRHV�QRW�ODXQFK��WKHQ�7HOHJUDP�LV�FRQWUDFWXDOO\�

UHTXLUHG�WR�UHWXUQ�XQVSHQW�IXQGV�WR�WKH�3ULYDWH�3ODFHPHQW�SXUFKDVHUV�DQG�QR�*UDPV�ZLOO�EH�

FUHDWHG�RU�LVVXHG���2QFH�WKH�V\VWHP�LV�ODXQFKHG��7HOHJUDP�ZLOO�QRW�KDYH�DQ\�RQJRLQJ�PDQDJHULDO�

RU�HQWUHSUHQHXULDO�FRQWURO�RYHU�LW��DQG�LQ�IDFW�KDV�SXEOLFO\�GLVFODLPHG�DQ\�VXFK�FRQWURO���

BBBBBBBBBBBBBBBBBBBBBBBBBB�
���$�³GHFHQWUDOL]HG�SODWIRUP´�LV�RQH�WKDW�GRHV�QRW�KDYH�DQ\�FHQWUDO�JRYHUQDQFH��DXWKRULW\�RU�PDQDJHPHQW���5DWKHU��
WKH�V\VWHP�LV�PDQDJHG�WKURXJK�WKH�SODWIRUP¶V�FRPSXWHU�FRGH�DQG�DFURVV�D�ZLGH�QHWZRUN�RI�FRPSXWHUV�RU�QRGHV�WKDW�
DFW�DV�³YDOLGDWRUV´�RI�WUDQVDFWLRQV�WKDW�RFFXU�RQ�WKH�V\VWHP��DV�LV�WKH�FDVH�ZLWK�%LWFRLQ����'HI������������������������
�����
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)RU����PRQWKV�OHDGLQJ�XS�WR�WKH�ILOLQJ�RI�WKLV�DFWLRQ��7HOHJUDP�DWWHPSWHG�WR�HQJDJH�ZLWK�

WKH�6(&�DQG�VROLFLW�JXLGDQFH�UHJDUGLQJ�LWV�SODQV�IRU�*UDPV��LQFOXGLQJ�SURGXFLQJ�WKRXVDQGV�RI�

SDJHV�RI�FRPPXQLFDWLRQV��FRQGXFWLQJ�FRXQWOHVV�LQ�SHUVRQ�PHHWLQJV��SKRQH�FDOOV�DQG�HPDLOV��DQG�

HYHQ�PDNLQJ�FKDQJHV�WR�WKH�FRQWHPSODWHG�IHDWXUHV�RI�WKH�SURMHFW�EDVHG�RQ�WKH�OLPLWHG�IHHGEDFN�LW�

REWDLQHG���'HVSLWH�WKLV��WKH�6(&�IDLOHG�WR�SURYLGH�PHDQLQJIXO�JXLGDQFH�DQG�UXVKHG�LQWR�WKLV�&RXUW�

DW�WKH�HOHYHQWK�KRXU�WR�HQMRLQ�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ�ZLWK�WKH�XUJHQF\�LW�ZRXOG�

QRUPDOO\�UHVHUYH�IRU�VKXWWLQJ�GRZQ�D�ERLOHU�URRP�SXPS�DQG�GXPS�VFKHPH���7KLV�ZDV�FRQWUDU\�WR�

WKH�6(&¶V�VWDWHG�GHVLUH�WR�HQJDJH�ZLWK�GHYHORSHUV�RI�GLJLWDO�DVVHW�WHFKQRORJLHV�DQG�IROORZV�LWV�

SURORQJHG�IDLOXUH�WR�SURYLGH�DQ\�ZRUNDEOH�JXLGDQFH�LQ�WKLV�DUHD��ZKLFK�KDV�OHG�WR�VKDUS�FULWLFLVP�

E\�8�6��ODZPDNHUV�DQG�RQH�RI�WKH�6(&¶V�RZQ�FRPPLVVLRQHUV���$V�5HS��:DUUHQ�'DYLGVRQ��5�2+��

SXEOLFO\�H[SUHVVHG��³>W@KH�6(&�LV�GRLQJ�D�FRPSOHWH�SDWFKZRUN�RI�UHJXODWLRQ���1R�RQH�NQRZV�

ZKHUH�WKH\¶UH�JRLQJ�´�DQG�LWV�DSSURDFK�RI�UHJXODWLRQ�WKURXJK�HQIRUFHPHQW�KDV�³DOO�WKH�FKDUP�DQG�

LQHIILFLHQFLHV�RI�WKLUG�ZRUOG�SRZHU�VWUXFWXUHV�´���6(&�&RPPLVVLRQHU�+HVWHU�3HLUFH�UHFHQWO\�

DGGHG���³,�DP�FRQFHUQHG�DERXW�KRZ�WKH�6(&�KDV�UHJXODWHG�WKLV�VSDFH��EHFDXVH�,�EHOLHYH�RXU�ODFN�

RI�D�ZRUNDEOH�UHJXODWRU\�IUDPHZRUN�KDV�KLQGHUHG�LQQRYDWLRQ�DQG�JURZWK�������>DQG@�RIIHU>V@�QR�

FOHDU�SDWK�IRU�D�IXQFWLRQLQJ�WRNHQ�QHWZRUN�WR�HPHUJH�´���7KH�6(&¶V�SXUVXLW�RI�³UHJXODWLRQ�

WKURXJK�HQIRUFHPHQW´�KHUH�VWDQGV�LQ�FRQWUDVW�WR�SDVW�VLWXDWLRQV�ZKHUH�LW�SURYLGHG�FRQFUHWH�

JXLGDQFH�WR�UHVROYH�XQFHUWDLQW\�UHJDUGLQJ�ZKHWKHU�D�QHZ�DVVHW�FODVV�IHOO�ZLWKLQ�WKH�GHILQLWLRQ�RI�D�

VHFXULW\��

BBBBBBBBBBBBBBBBBBBBBBBBBB�
���.ROOHQ�3RVW��5HS��:DUUHQ�'DYLGVRQ��<RX�+DYH�WR�'HIHQG�0RQH\�WR�'HIHQG�)UHHGRP��&RLQWHOHJUDSK��2FW������
�������KWWSV���FRLQWHOHJUDSK��FRP�QHZV�UHS�ZDUUHQ�GDYLGVRQ�\RX�KDYH�WR�GHIHQG�PRQH\�WR�GHIHQG�IUHHGRP����

���&RPPLVVLRQHU�+HVWHU�0��3HLUFH��%URNHQ�:LQGRZV��5HPDUNV�EHIRUH�WKH���VW�$QQXDO�,QVWLWXWH�RQ�6HFXULWLHV�
5HJXODWLRQ��1RY������������KWWSV���ZZZ�VHF�JRY�QHZV�VSHHFK�SHLUFH�EURNHQ�ZLQGRZV���VW�DQQXDO�LQVWLWXWH�
VHFXULWLHV�UHJXODWLRQ����

� 6HH��H�J���6(&�5HOHDVH�1R������������������³,Q�DQ�HIIRUW�WR�UHVROYH�WKH�XQFHUWDLQW\�ZKLFK�KDV�GHYHORSHG�DQG�
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��1RZ��DIWHU�PRQWKV�RI�H[SHGLWHG�GLVFRYHU\��WKH�XQGLVSXWHG�UHFRUG�GHPRQVWUDWHV�ZKDW�

ZDV�DOUHDG\�DSSDUHQW�ZKHQ�WKH�6(&�ILUVW�ILOHG�VXLW��WKDW�LWV�FODLPV�ODFN�DQ\�OHJDO�EDVLV���$V�

GHWDLOHG�KHUHLQ��WKH�6(&¶V�WKHRULHV�UXQ�FRXQWHU�WR�ORQJVWDQGLQJ�SUHFHGHQW�DQG�WKH�XQGLVSXWHG�

IDFWV�RI�WKLV�FDVH���'HIHQGDQWV�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW��DQG�WKH�6(&¶V�UHTXHVW�IRU�

LQMXQFWLYH�UHOLHI�VKRXOG�EH�GHQLHG��IRU�DW�OHDVW�WKH�IROORZLQJ�VHSDUDWH�DQG�LQGHSHQGHQW�UHDVRQV��

*UDPV�:LOO�1RW�%H�6HFXULWLHV�6XEMHFW�WR�)HGHUDO�6HFXULWLHV�/DZV��LQIUD���,����)LUVW��

'HIHQGDQWV�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�EHFDXVH�*UDPV��RQFH�WKH\�DUH�FUHDWHG�XSRQ�WKH�

ODXQFK�RI�WKH�721�%ORFNFKDLQ��ZLOO�QRW�ILW�WKH�GHILQLWLRQ�RI�³VHFXULW\�´��:KHUH�DQ�LQVWUXPHQW�KDV�

³LQWHUPLQJOHG�VHFXULW\�DQG�QRQVHFXULW\�DVSHFWV�´�LW�IDOOV�ZLWKLQ�WKH�VHFXULWLHV�ODZV�RQO\�LI�LW�KDV�

³VXEVWDQWLDOO\�WKH�FKDUDFWHULVWLFV�RI�D�VHFXULW\�´��,QW¶O�%KG��RI�7HDPVWHUV��&KDXIIHXUV��

:DUHKRXVHPHQ�	�+HOSHUV�RI�$P��Y��'DQLHO������8�6��������������������$OWKRXJK�WKH�6(&�

FRQWHQGV�WKDW�*UDPV�ZLOO�FRQVWLWXWH�³LQYHVWPHQW�FRQWUDFWV´�XQGHU�WKH�6XSUHPH�&RXUW¶V�WHVW�LQ�

6(&�Y��:�-��+RZH\�&R�������8�6��������������WKH�6(&�FDQQRW�HVWDEOLVK�DQ\�FRPPRQ�HQWHUSULVH�

LQ�*UDPV�RU�WKDW�IXWXUH�*UDP�EX\HUV�ZLOO�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ�RI�SURILWV�EDVHG�RQ�WKH�

PDQDJHULDO�HIIRUWV�RI�RWKHUV��DV�+RZH\�UHTXLUHV���,G��DW������

,QGHHG��*UDPV�ZLOO�QRW�HQWLWOH�SXUFKDVHUV�WR�DQ\�LQFRPH��DQ\�GLYLGHQGV��RU�DQ\�LQWHUHVWV�

LQ�7HOHJUDP��RU�DQ\�RWKHU�HQWLW\���QRU�GR�WKH\�UHVHPEOH�VWRFN�RU�DQ\�RWKHU�IRUP�RI�HTXLW\���5DWKHU��

*UDPV�DUH�LQWHQGHG�WR�VHUYH�DV�D�ERQD�ILGH�PHGLXP�RI�H[FKDQJH�DQG�PHDQV�IRU�SRZHULQJ�

DSSOLFDWLRQV�RQ�WKH�721�%ORFNFKDLQ��RYHU�ZKLFK�7HOHJUDP�ZLOO�QRW�KDYH��DQG�LQ�IDFW�KDV�

DIILUPDWLYHO\�GLVFODLPHG��DQ\�RQJRLQJ�FRQWURO�RU�LQYROYHPHQW���7KLV�LV�UHIOHFWHG�LQ�7HOHJUDP¶V�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
WKHUHE\�DVVLVW�HPSOR\HUV�DQG�SODQ�SDUWLFLSDQWV�LQ�FRPSO\LQJ�ZLWK�WKH������$FW��WKH�&RPPLVVLRQ�KDV�DXWKRUL]HG�WKH�
LVVXDQFH�RI�WKLV�UHOHDVH�VHWWLQJ�IRUWK�WKH�YLHZV�RI�LWV�'LYLVLRQ�RI�&RUSRUDWLRQ�)LQDQFH�������RQ�WKH�DSSOLFDWLRQ�RI�WKH�
$FW�WR�>HPSOR\HH�EHQHILW@�SODQV�´���6(&�5HOHDVH�1R������������������SURYLGLQJ�JXLGDQFH�LQ�WKH�IDFH�RI�³XQFHUWDLQW\�
DERXW�ZKHQ�RIIHULQJV�RI�FRQGRPLQLXPV�DQG�RWKHU�W\SHV�RI�VLPLODU�XQLWV�PD\�EH�FRQVLGHUHG�WR�EH�RIIHULQJV�RI�
VHFXULWLHV�WKDW�VKRXOG�EH�UHJLVWHUHG�SXUVXDQW�WR�WKH�6HFXULWLHV�$FW´���
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FRPPXQLFDWLRQV�WR�SRWHQWLDO�*UDP�SXUFKDVHUV�DQG�WKH�SXEOLF��ZKLFK�HPSKDVL]HG�WKDW�³*UDPV�DUH�

127�LQYHVWPHQW�SURGXFWV�DQG�WKHUH�VKRXOG�EH�12�H[SHFWDWLRQ�RI�IXWXUH�SURILW�RU�JDLQ�IURP�WKH�

SXUFKDVH��VDOH�RU�KROGLQJ�RI�*UDPV�´�DQG�WKDW�7HOHJUDP�KDV�³QRW�PDGH�DQ\�SURPLVHV�RU�

FRPPLWPHQWV�WR�GHYHORS�DQ\�DSSOLFDWLRQV�RU�IHDWXUHV�IRU�WKH�721�%ORFNFKDLQ�RU�RWKHUZLVH�

FRQWULEXWH�LQ�DQ\�ZD\�WR�WKH�721�%ORFNFKDLQ�SODWIRUP�DIWHU�LW�ODXQFKHV���,Q�IDFW��LW�LV�SRVVLEOH�

WKDW�7HOHJUDP�PD\�QHYHU�GR�VR�´���,QIUD�S��������7KH�721�%ORFNFKDLQ�FRGH�ZLOO�EH�HQWLUHO\�RSHQ�

VRXUFH��PHDQLQJ�DQ\RQH�LQ�WKH�ZRUOG�FDQ�DFFHVV�LW�DQG�EXLOG�XSRQ�LW�WR�GHYHORS�WKH�V\VWHP���$V�

7HOHJUDP�VWUHVVHG��LW�³ZRQ¶W�EH�DEOH�WR�FRQWURO�WKH�EORFNFKDLQ�DIWHU�LW�ODXQFKHV���3UHWW\�PXFK�OLNH�

DQ�DUFKLWHFW�ZKR�GHVLJQHG�D�VN\VFUDSHU�FDQ¶W�FRQWURO�ZKDW�KDSSHQV�ZLWK�WKH�EXLOGLQJ�DIWHU�LW¶V�

ILQLVKHG�±�LQFOXGLQJ�ZKDW�JHWV�EXLOW�DURXQG��LQVLGH�RU�RQ�WRS�RI�LW�´���,G���

$ZDUH�WKDW�*UDPV�WKHPVHOYHV�GR�QRW�ILW�DQ\�HVWDEOLVKHG�GHILQLWLRQ�RI�VHFXULW\��WKH�6(&�

DWWHPSWV�D�VOHLJKW�RI�KDQG��DOOHJLQJ�LQVWHDG�WKDW�WKH�VRSKLVWLFDWHG�LQYHVWRUV�ZKR�HQWHUHG�LQWR�WKH�

3ULYDWH�3ODFHPHQW�H[SHFWHG�WR�SURILW�IURP�7HOHJUDP¶V�SUH�ODXQFK�HIIRUWV�WR�EXLOG�WKH�721�

%ORFNFKDLQ���7KLV�LV�EHVLGH�WKH�SRLQW���ZKHWKHU�7HOHJUDP¶V�SULYDWH�SODFHPHQW�FRQVWLWXWHG�D�

VHFXULWLHV�RIIHULQJ�LV�QRW�DQ�RSHQ�TXHVWLRQ�EHFDXVH�7HOHJUDP�KDV�DOUHDG\�WUHDWHG�LW�DV�VXFK��DQG�

FRQGXFWHG�LW�SXUVXDQW�WR�H[HPSWLRQV�WR�UHJLVWUDWLRQ�XQGHU�WKH�6HFXULWLHV�$FW����6HH�LQIUD�SS�����

������7HOHJUDP�DOVR�GRHV�QRW�GLVSXWH�WKDW�WKH�3ULYDWH�3ODFHPHQW�LQYHVWRUV��ZKR�KDYH�ERUQH�WKH�

ULVN�WKDW�WKH�721�%ORFNFKDLQ�PLJKW�QRW�ODXQFK��H[SHFW�WR�SURILW�IURP�WKHLU�SXUFKDVH�RI�*UDPV�LI�

WKH\�DUH�LVVXHG���7KH�UHOHYDQW�TXHVWLRQ�KHUH�LV�KRZ�'HIHQGDQWV�DUH�PDUNHWLQJ�*UDPV�WR�SRWHQWLDO�

SXEOLF�EX\HUV�DQG�ZKDW�WKRVH�EX\HUV¶�UHDVRQDEOH�H[SHFWDWLRQV�ZLOO�EH�ZKHQ�*UDPV�DUH�LVVXHG�

XSRQ�ODXQFK�RI�WKH�EORFNFKDLQ���$V�D�UHVXOW��WKH�6(&¶V�IRFXV�RQ�SULYDWH�FRPPXQLFDWLRQV�EHWZHHQ�

7HOHJUDP�DQG�3ULYDWH�3ODFHPHQW�LQYHVWRUV�LQ�HDUO\�������PDQ\�RI�ZKLFK�ZHUH�VXEMHFW�WR�

FRQILGHQWLDOLW\�REOLJDWLRQV��LV�FRPSOHWHO\�PLVSODFHG��DQG�LQ�IDFW��WKH�6(&¶V�DFWLRQV�LQ�ILOLQJ�WKLV�
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ODZVXLW�KDYH�GRQH�PRUH�WR�GUDZ�SXEOLF�DWWHQWLRQ�WR�VXFK�SULYDWH�FRPPXQLFDWLRQV�WKDQ�DQ\WKLQJ�

'HIHQGDQWV�KDYH�GRQH�����

(YHQ�LI�VRPH�*UDP�SXUFKDVHUV�DFTXLUH�*UDPV�ZLWK�WKH�H[SHFWDWLRQ�RI�WUDGLQJ�WKHP�IRU�

SURILW��VXFK�H[SHFWDWLRQV�ZLOO�EH�EDVHG�RQ�WKH�PDUNHW�YDOXH�RI�*UDPV��ZKLFK��IROORZLQJ�WKH�

ODXQFK�RI�WKH�EORFNFKDLQ��ZLOO�IOXFWXDWH�GXH�WR�PDUNHW�IDFWRUV�DQG�WKH�WLPLQJ�RI�HDFK�LQGLYLGXDO¶V�

GHFLVLRQV�ZKHWKHU�WR�EX\�RU�VHOO�²�QRW�D�FRPPRQ�HQWHUSULVH�RU�WKH�RQJRLQJ�HIIRUWV�RI�'HIHQGDQWV���

&RXUWV�URXWLQHO\�KROG�WKDW�VXFK�VSHFXODWLYH�WUDGLQJ�PRWLYH�LV�WKXV�LQVXIILFLHQW�XQGHU�+RZH\��DV�

³>D@Q�LQYHVWRU�ZKR�KDV�WKH�DELOLW\�WR�FRQWURO�WKH�SURILWDELOLW\�RI�KLV�LQYHVWPHQW�>@�LV�QRW�GHSHQGHQW�

XSRQ�WKH�PDQDJHULDO�VNLOOV�RI�RWKHUV�´��*RUGRQ�Y��7HUU\������)��G�������������WK�&LU���������

+RZH\�LWVHOI�SURYLGHV�D�XVHIXO�DQDORJ\���7KHUH��WKH�GHIHQGDQWV�SRROHG�IXQGV�IURP�

LQYHVWRUV�WR�GHYHORS�SORWV�RI�ODQG�LQWR�RUDQJH�JURYHV��RIIHULQJ�WKH�LQYHVWRUV�SURILWV�IURP�WKH�VDOH�

RI�RUDQJHV�WKURXJK�ZKDW�WKH�&RXUW�GHHPHG�WR�EH�D�VHFXULWLHV�RIIHULQJ����6HH�LQIUD�6HFWLRQ�,�&����

+DG�WKH�+RZH\�GHIHQGDQWV�UHJLVWHUHG�WKHLU�RIIHULQJ�RU�FRQGXFWHG�LW�SXUVXDQW�WR�DQ�H[HPSWLRQ��QR�

RQH�ZRXOG�KDYH�FODLPHG�WKDW�WKH�VDOH�RI�WKH�RUDQJHV�WKHPVHOYHV�YLRODWHG�VHFXULWLHV�ODZV���

6LPLODUO\�KHUH��WKH�RUDQJH�JURYH�KDV�DOUHDG\�EHHQ�GHYHORSHG��DQG�7HOHJUDP�QRZ�LQWHQGV�WR�

GLVWULEXWH�WKH�RUDQJHV�WR�WKH�LQYHVWRUV�LQ�WKH�HQWHUSULVH��DW�ZKLFK�SRLQW�WKH�RUDQJHV�FDQ�ERXJKW��

VROG��WUDGHG��DQG�XVHG�E\�WKH�UHFLSLHQWV�DV�WKH\�VHH�ILW���7KURXJK�WKLV�DFWLRQ��WKH�6(&�KDV�DVVHUWHG�

WKDW�ERWK�WKH�RUDQJH�JURYH�HQWHUSULVH��WKH�3ULYDWH�3ODFHPHQW��DQG�WKH�RUDQJHV�WKHPVHOYHV��*UDPV��

DUH�³VHFXULWLHV�´�HYHQ�WKRXJK�WKH�RUDQJHV�ZLOO�QRW�FDUU\�DQ\�RI�WKH�KDOOPDUNV�RI�D�VHFXULW\�RU�

LQYROYH�DQ\�SRROLQJ�RI�DGGLWLRQDO�IXQGV���7KLV�EURDG�YLHZ��ZKLFK�WKUHDWHQV�WR�VZHHS�ZLWKLQ�WKH�

GHILQLWLRQ�RI�³VHFXULW\´�DOO�VRUWV�RI�FRQVXPHU�JRRGV�DQG�SURGXFWV��ILQGV�QR�VXSSRUW�LQ�WKH�ODZ�DQG�
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VWDQGV�LQ�VWDUN�FRQWUDVW�WR�WKH�YLHZV�RI�DW�OHDVW�RQH�6(&�'LUHFWRU��ZKR�VWDWHG�WKDW�D�GLJLWDO�DVVHW�

OLNH�*UDPV�³DOO�E\�LWVHOI�LV�QRW�D�VHFXULW\��MXVW�DV�WKH�RUDQJH�JURYHV�LQ�+RZH\�ZHUH�QRW�´�

'HIHQGDQWV¶�3ULYDWH�3ODFHPHQW�'LG�1RW�9LRODWH�WKH�6HFXULWLHV�$FW��LQIUD���,,����

'HIHQGDQWV�DUH�DOVR�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�UHJDUGLQJ�WKH�6(&¶V�FODLP�WKDW�WKH\�VRPHKRZ�

FRPPLWWHG�D�³SDVW�YLRODWLRQ´�RI�WKH�6HFXULWLHV�$FW�HYHQ�LI�*UDPV�ZLOO�QRW�EH�D�VHFXULW\�ZKHQ�

LVVXHG���$OWKRXJK�XQFOHDU��WKH�6(&�DSSHDUV�WR�VXJJHVW�WKDW�WKH�3ULYDWH�3ODFHPHQW�ZDV�LQ�IDFW�D�

³SXEOLF�GLVWULEXWLRQ´�RI�*UDPV�DQG�WKDW�WKH�SULYDWH�SXUFKDVHUV�DUH�LQ�IDFW�VWDWXWRU\�XQGHUZULWHUV�

EHFDXVH�WKH\�PD\�VHOO�WKHLU�*UDPV�LQ�WKH�IXWXUH���7KLV�LV�EHOLHG�E\�WKH�UHFRUG�DQG�FRPPRQ�VHQVH���

*UDPV�GR�QRW�H[LVW�\HW��DQG�PD\�QHYHU�H[LVW�XQOHVV�WKH�721�SODWIRUP�LV�VXFFHVVIXOO\�ODXQFKHG��

WKXV��WKHUH�KDV�QRW�EHHQ�²�DQG�FDQ�QHYHU�EH�²�D�³SXEOLF�GLVWULEXWLRQ´�RI�D�VHFXULW\���5DWKHU��

*UDPV�ZHUH�VSHFLILFDOO\�GHVLJQHG��DQG�LQWHQGHG�DQG�XQGHUVWRRG�IURP�WKH�EHJLQQLQJ��WR�EH�D�

GLJLWDO�FXUUHQF\��QRW�D�VHFXULW\��WKXV�GHIHDWLQJ�WKH�6(&¶V�³SDVW�YLRODWLRQ´�WKHRU\��

0RUHRYHU��WKH�XQGLVSXWHG�UHFRUG�UHIOHFWV�WKDW�'HIHQGDQWV�HQWHUHG�LQWR�WKH�3XUFKDVH�

$JUHHPHQWV�ZLWK�RQO\�KLJKO\�VRSKLVWLFDWHG��KLJK�QHW�ZRUWK�DFFUHGLWHG�LQYHVWRUV��WKURXJK�ZKLFK�

WKH�SXUFKDVHUV�ZHUH�UHTXLUHG�WR�UHSUHVHQW�DQG�ZDUUDQW�WKDW�WKH\�ZHUH�SXUFKDVLQJ�WKH�ULJKW�WR�

UHFHLYH�*UDPV�IRU�WKHPVHOYHV�DQG�ZLWKRXW�DQ\�LQWHQW�WR�SXEOLFO\�GLVWULEXWH�D�VWDWXWRU\�VHFXULW\���

7KRVH�VDPH�3XUFKDVH�$JUHHPHQWV�FRQWDLQHG�SURPLQHQW�ZDUQLQJV�WKDW�WKH\�VKRXOG�EH�WUHDWHG�DV�

XQUHJLVWHUHG�VHFXULWLHV��DQG�VWDWHG�LQ�QR�XQFHUWDLQ�WHUPV�WKDW�QHLWKHU�WKH�3XUFKDVH�$JUHHPHQWV��

QRU�DQ\�LQWHUHVWV�LQ�WKH�XQGHUO\LQJ�*UDPV�WKHPVHOYHV��FRXOG�EH�RIIHUHG��VROG��RU�WUDQVIHUUHG�SULRU�

WR�ODXQFK�RI�WKH�721�%ORFNFKDLQ�²�DW�ZKLFK�SRLQW�WKH�*UDPV�ZLOO�QRW�EH�VHFXULWLHV�IRU�DOO�RI�WKH�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
���6SHHFK��:LOOLDP�+LQPDQ��'LU��6HF��([FK��&RPP¶Q�'LY��&RUS��)LQ���'LJLWDO�$VVHW�7UDQVDFWLRQV��:KHQ�+RZH\�0HW�
*DU\��3ODVWLF���-XQH������������KWWSV���ZZZ�VHF�JRY�QHZV�VSHHFK�VSHHFK�KLQPDQ��������

Case 1:19-cv-09439-PKC   Document 71   Filed 01/15/20   Page 15 of 57



��

UHDVRQV�VWDWHG�KHUHLQ���7KHVH�IDFWV�FRQFOXVLYHO\�HVWDEOLVK�WKDW�'HIHQGDQWV�WRRN�UHDVRQDEOH�FDUH�WR�

HQVXUH�WKH�SXUFKDVHUV�ZHUH�QRW�XQGHUZULWHUV�RI�D�VWDWXWRU\�VHFXULW\��

7KH�6(&�,V�1RW�(QWLWOHG�WR�D�3UHOLPLQDU\�,QMXQFWLRQ��LQIUD���,,,����)LQDOO\��WKH�6(&¶V�

DSSOLFDWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�VKRXOG�EH�GHQLHG���7KH�6(&�PXVW�PDNH�D�³FOHDU�

VKRZLQJ´�RI�ERWK�D�SULPD�IDFLH FDVH�RI�D�SDVW�YLRODWLRQ�RI�WKH�VHFXULWLHV�ODZV�DQG�D�³UHDVRQDEOH�

OLNHOLKRRG´�RI�IXWXUH�YLRODWLRQV���7KH�UHFRUG�GHPRQVWUDWHV�WKDW�WKH�6(&�FDQQRW�HVWDEOLVK�HLWKHU�

HOHPHQW��OHW�DORQH�ERWK���,QGHHG��HYHQ�LI�WKH�6(&�FRXOG�UDLVH�PDWHULDO�IDFWXDO�GLVSXWHV�VXIILFLHQW�

WR�GHIHDW�VXPPDU\�MXGJPHQW�UHJDUGLQJ�LWV�DOOHJDWLRQV�RI�IXWXUH�RU�SDVW�YLRODWLRQV��DQG�LW�FDQQRW���

WKRVH�VDPH�SXUSRUWHG�IDFWXDO�GLVSXWHV�ZRXOG�SUHFOXGH�LWV�DELOLW\�WR�REWDLQ�LQMXQFWLYH�UHOLHI�KHUH��

SDUWLFXODUO\�LQ�OLJKW�RI�LWV�YROXQWDU\�GHFLVLRQ�WR�IRUJR�DQ\�HYLGHQWLDU\�KHDULQJ��

����������

,Q�VXP��WKH�6(&¶V�DSSURDFK�RI�³UHJXODWLRQ�WKURXJK�HQIRUFHPHQW´�VHHNV�DQ�XQSUHFHGHQWHG�

H[SDQVLRQ�RI�LWV�MXULVGLFWLRQ�LQ�WKLV�HPHUJLQJ�DUHD�RI�WHFKQRORJ\�DQG�WKH�ODZ���'HVSLWH�WKH�6(&¶V�

HIIRUWV�WR�HQODUJH�WKH�VFRSH�RI�WKLV�FDVH�IDU�EH\RQG�WKH�QDUURZ�OHJDO�TXHVWLRQV�DW�LVVXH��DW�EDVH��

WKH�UHFRUG�GHPRQVWUDWHV�WKH�DEVHQFH�RI�DQ\�PDWHULDO�LVVXHV�RI�IDFW���'HIHQGDQWV�VXEPLW�WKDW�WKHVH�

OHJDO�LVVXHV�FDQ�DQG�VKRXOG�EH�GHFLGHG�LQ�WKHLU�IDYRU�ZLWKRXW�UHVRUW�WR�DQ\�IXUWKHU�SURFHHGLQJV��

)$&78$/�$1'�352&('85$/�%$&.*5281'�

$� %ORFNFKDLQV�DQG�'LJLWDO�&XUUHQFLHV�

$�EORFNFKDLQ�LV�D�GLVWULEXWHG�OHGJHU��ZKLFK�WUDFNV�WKH�FXUUHQW�DQG�KLVWRULFDO�VWDWH�RI�

DFFRXQWV��WUDQVDFWLRQV��DQG�RU�HYHQWV��DQG�LV�PDLQWDLQHG�E\�PXOWLSOH�SDUWLHV��RIWHQ�UHIHUUHG�WR�DV�

YDOLGDWRUV��PLQHUV�DQG�RU�QRGHV����'HI�����������������7KHVH�SDUWLHV�FROOHFWLYHO\��\HW�LQGLYLGXDOO\��

BBBBBBBBBBBBBBBBBBBBBBBBBB�
���7KH�IDFWV�VHW�IRUWK�KHUHLQ�FRPH�IURP�'HIHQGDQWV¶�/RFDO�5XOH������6WDWHPHQW�LQ�6XSSRUW�RI�WKHLU�0RWLRQ�IRU�
6XPPDU\�-XGJPHQW��ILOHG�FRQFXUUHQWO\�KHUHZLWK��³'HI�������BB´���
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PDQDJH�DQG�RSHUDWH�WKH�EORFNFKDLQ�QHWZRUN����,G���������7UDQVDFWLRQV�DUH�JURXSHG�WRJHWKHU�RYHU�

VRPH�WLPH�LQWHUYDO�DQG�SRVWHG�WR�WKH�OHGJHU�LQ�³EORFNV�´�DQG�HDFK�EORFN�LV�FU\SWRJUDSKLFDOO\�

OLQNHG�WR�WKH�SUHYLRXV�EORFN��FUHDWLQJ�DQ�XQEURNHQ�FKDLQ�RI�YDOLG�WUDQVDFWLRQV����,G������������,Q�

WKLV�UHVSHFW��PDQ\�EORFNFKDLQV�DUH�GHVFULEHG�DV�³GHFHQWUDOL]HG�´�PHDQLQJ�WKDW�DQ\�RQJRLQJ�

JRYHUQDQFH�DQG�RYHUVLJKW�RI�WKH�OHGJHU�LV�QRW�FRQGXFWHG�E\�D�VLQJOH�RU�FHQWUDOL]HG�VRXUFH��EXW�

UDWKHU�E\�D�GLVSHUVH�FRPPXQLW\�RI�XVHUV��WKHUHE\�HOLPLQDWLQJ�WKH�H[LVWHQFH�RI�D�FHQWUDO�SRLQW�RI�

IDLOXUH�DQG�HQFRXUDJLQJ�ZLGHU�SDUWLFLSDWLRQ�LQ�WKH�GHYHORSPHQW�DQG�IXQFWLRQDOLW\�RI�WKH�

EORFNFKDLQ�FRGH��ZKLFK�LV�W\SLFDOO\�RSHQ�VRXUFH�DQG�WKXV�DYDLODEOH�WR�DOO����,G��������������

'LJLWDO�FXUUHQFLHV��RU�FU\SWRFXUUHQFLHV��DUH�QDWLYH�XQLWV�RI�DFFRXQW�RQ�EORFNFKDLQV�DQG�

VHUYH�DV�LQFHQWLYHV�IRU�GHFHQWUDOL]HG�XVHUV�WR�FRQWULEXWH�WR�WKH�SODWIRUP�E\�³YDOLGDWLQJ´�

WUDQVDFWLRQ�EORFNV����'HI�����������������������/LNH�WUDGLWLRQDO�ILDW�FXUUHQFLHV��FU\SWRFXUUHQFLHV�

DUH�XVHG�WR�VWRUH�YDOXH�DQG�DV�D�PHGLXP�RI�H[FKDQJH�WKDW�FDQ�EH�WUDQVIHUUHG�DPRQJ�XVHUV�RQ�WKH�

SODWIRUP��EXW�GR�QRW�UHTXLUH�DQ\�FHQWUDO�DXWKRULW\�RU�LQWHUPHGLDU\����6HH�LG�������������7RJHWKHU��

EORFNFKDLQV�DQG�FU\SWRFXUUHQFLHV�IDFLOLWDWH�IRUPV�RI�GLJLWDO�FRPPHUFH�WKDW�WUDGLWLRQDOO\�KDYH�

EHHQ�FRVW�SURKLELWLYH�RU�IXQFWLRQDOO\�FKDOOHQJLQJ�ZLWK�ILDW�FXUUHQF\����,G����������([DPSOHV�RI�

FXUUHQWO\�DYDLODEOH�FU\SWRFXUUHQFLHV�DUH�%LWFRLQ��ZKLFK�LV�QDWLYH�WR�WKH�%LWFRLQ�EORFNFKDLQ��DQG�

(WKHU��ZKLFK�LV�QDWLYH�WR�WKH�(WKHUHXP�EORFNFKDLQ����6HH�LG�������������

%� 7HOHJUDP�'HWHUPLQHV�7R�&UHDWH�D�%HWWHU�%ORFNFKDLQ�

�� 7HOHJUDP�DQG�,WV�)RXQGHUV�

,Q�������3DYHO�'XURY�DQG�'U��1LNRODL�'XURY�ODXQFKHG�DQ�HQFU\SWHG�PHVVDJLQJ�

DSSOLFDWLRQ��³7HOHJUDP�0HVVHQJHU´��WKDW�WRGD\�KDV�D�UHSRUWHG�����PLOOLRQ�PRQWKO\�XVHUV����'HI��

�����������������3DYHO�LV�WKH�&(2�RI�7HOHJUDP�DQG�WKH�IRXQGHU�RI�WKH�SRSXODU�VRFLDO�PHGLD�VLWH�
BBBBBBBBBBBBBBBBBBBBBBBBBB�
���)RU�D�PRUH�LQ�GHSWK�GLVFXVVLRQ�RI�EORFNFKDLQ�WHFKQRORJLHV��VHH�0F.HRQ�([��������������
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9.RQWDNWH��³9.´�����,G������������������,Q�������3DYHO�ZDV�QDPHG�WKH�PRVW�SURPLVLQJ�1RUWKHUQ�

(XURSHDQ�OHDGHU�XQGHU����E\�WKH�1RUGLF�%XVLQHVV�)RUXP����,G����������1LNRODL�LV�WKH�&KLHI�

7HFKQRORJ\�2IILFHU�RI�7HOHJUDP�DQG�DQ�DFFRPSOLVKHG�PDWKHPDWLFLDQ�DQG�SURJUDPPHU�ZKR�KDV�

ZRQ�WZR�:RUOG�&KDPSLRQVKLSV�LQ�SURJUDPPLQJ�DQG�WKUHH�*ROG�0HGDOV�LQ�WKH�,QWHUQDWLRQDO�

0DWKHPDWLFDO�2O\PSLDGV��DPRQJ�RWKHU�DFKLHYHPHQWV����,G����������7HOHJUDP�0HVVHQJHU�EHFDPH�

SXEOLFO\�DYDLODEOH�LQ������DQG�LV�D�IUHH�DSSOLFDWLRQ�RSHUDWHG�ZLWKRXW�SURILW�PRWLYH����,G���������

�����

7HOHJUDP�0HVVHQJHU�LV�SRSXODU�ZLWK�WKH�EORFNFKDLQ�FRPPXQLW\����-RLQW�6WLSXODWLRQ�RI�

8QGLVSXWHG�)DFWV��³-6)´��������ILOHG�FRQFXUUHQWO\�KHUHZLWK����,Q�FRQQHFWLRQ�ZLWK�WKDW��3DYHO�DQG�

1LNRODL�GHWHUPLQHG�WKDW�OLPLWDWLRQV�LQKHUHQW�LQ�H[LVWLQJ�FU\SWRFXUUHQFLHV��LQFOXGLQJ�VORZ�

WUDQVDFWLRQ�VSHHGV��LQDELOLW\�WR�VFDOH��DQG�SRRU�XVHU�LQWHUIDFHV��ZRXOG�SUHYHQW�WKH�ZLGHVFDOH�

DGRSWLRQ�RI�WKHVH�FXUUHQFLHV�IRU�FRQVXPSWLYH�XVH����'HI���������������7KH\�VHW�RXW�WR�GHVLJQ�D�QHZ�

GLVWULEXWHG�OHGJHU�WHFKQRORJ\�WKDW�FRXOG�JLYH�ULVH�WR�D�PDVV�PDUNHW�FU\SWRFXUUHQF\��ZKLFK�ZRXOG�

LPSURYH�XSRQ�WKH�VSHHG��VFDODELOLW\��DQG�HDVH�RI�XVH�RYHU�H[LVWLQJ�GLJLWDO�FXUUHQFLHV�VR�WKDW�

FRQVXPHUV�ZRXOG�PRUH�ZLGHO\�DGRSW�DQG�XVH�LW�LQ�FRPPHUFH�DQG�DSSOLFDWLRQV�IRU�D�ZLGH�UDQJH�RI�

SXUSRVHV����,G�������������

�� 7KH�721�%ORFNFKDLQ�DQG�*UDPV�

,Q�������UHO\LQJ�XSRQ�WKHLU�H[SHUWLVH�LQ�FRGLQJ��HQFU\SWLRQ�DQG�GLVWULEXWHG�GDWD�VWRUDJH��

WKH�7HOHJUDP�WHDP�EHJDQ�GHYHORSLQJ�D�QHZ�GLVWULEXWHG�OHGJHU�FDOOHG�WKH�³721�%ORFNFKDLQ�´��

�6HH�'HI���������������7KH�721�%ORFNFKDLQ�ZLOO�LQFOXGH�D�QDWLYH�FU\SWRFXUUHQF\�FDOOHG�³*UDPV�´��

�,G����������*UDPV�DUH�LQWHQGHG�WR�IXQFWLRQ�DV�D�VWRUH�RI�YDOXH�DQG�PHGLXP�RI�H[FKDQJH�RQ�WKH�

721�%ORFNFKDLQ��VLPLODU�WR�WKH�IXQFWLRQDOLW\�RI�%LWFRLQ����,G����������$W�WKH�VDPH�WLPH��WKH\�DUH�

DOVR�LQWHQGHG�WR�SRZHU�GHFHQWUDOL]HG�DSSOLFDWLRQV��³G$SSV´��DQG�VPDUW�FRQWUDFWV�EXLOW�RQ�WKH�
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721�%ORFNFKDLQ��VLPLODU�WR�WKH�IXQFWLRQDOLW\�RI�(WKHU����,G����������7KHVH�XVHV�ZLOO�VXSSRUW�WKH�

³721�9LUWXDO�0DFKLQH�´�ZKLFK��VLPLODU�WR�WKH�³(WKHUHXP�9LUWXDO�0DFKLQH�´�LV�WKH�FRPSXWDWLRQ�

OD\HU�IRU�VPDUW�FRQWUDFWV�DQG�G$SSV�WKDW�ZLOO�EH�XVHG�WR�H[HFXWH�VPDUW�FRQWUDFW�ORJLF��WKXV�

DOORZLQJ�721�WR�IXQFWLRQ�DV�D�GHFHQWUDOL]HG�VXSHUFRPSXWHU����6HH�LG������������

,I�DQG�ZKHQ�WKH�721�%ORFNFKDLQ�LV�ODXQFKHG��LW�ZLOO�EH�D�GHFHQWUDOL]HG�V\VWHP�ZKHUHE\�

LWV�FRGH�ZLOO�EH�RSHQ�VRXUFH��PHDQLQJ�DQ\RQH�FDQ�DFFHVV�LW�WR�EXLOG�XSRQ�WKH�V\VWHP��DQG�HYHU\�

WUDQVDFWLRQ�RFFXUULQJ�RQ�LW�ZLOO�EH�REVHUYDEOH����6HH�'HI���������������7KH�721�%ORFNFKDLQ�ZLOO�

KDYH�QR�FHQWUDO�JRYHUQLQJ�ERG\�RU�PDQDJHPHQW����,G����������%HFDXVH�WKH�SODWIRUP�ZLOO�EH�

GHFHQWUDOL]HG��7HOHJUDP�ZLOO�QRW�KDYH�VXSHULRU�ULJKWV�WR�DQ\�WKLUG�SDUWLHV�RQ�WKH�V\VWHP����,G�

�������������

�� 7HOHJUDP�&RQGXFWV�D�3ULYDWH�3ODFHPHQW�7R�)XQG�WKH�721�
%ORFNFKDLQ�

7KH�GHYHORSPHQW�RI�WKH�721�%ORFNFKDLQ�DQG�*UDPV�UHTXLUHG�IXQGLQJ���%HJLQQLQJ�LQ�

HDUO\�������7HOHJUDP�UDLVHG������ELOOLRQ�LQ�IXQGV�WKURXJK�D�JOREDO�SULYDWH�SODFHPHQW��WKH�

³3ULYDWH�3ODFHPHQW´��ZKHUHE\�'HIHQGDQWV�HQWHUHG�LQWR�FRQWUDFWV��WKH�³3XUFKDVH�$JUHHPHQWV´��

ZLWK�SXUFKDVHUV�ZKR�SDLG�8�6��GROODUV�RU�(XURV�LQ�H[FKDQJH�IRU�7HOHJUDP¶V�SURPLVH�WR�GHYHORS�

WKH�721�%ORFNFKDLQ�DQG�GHOLYHU�D�FRQWUDFWXDOO\�DJUHHG�XSRQ�QXPEHU�RI�*UDPV�RQO\�XSRQ�

VXFFHVVIXO�ODXQFK�RI�WKH�SODWIRUP����'HI���������������������7KH�3ULYDWH�3ODFHPHQW�ZDV�

FRQGXFWHG�LQ�DFFRUGDQFH�ZLWK�5XOH�����RI�5HJXODWLRQ�'��IRU�8�6��SXUFKDVHUV��DQG�5HJXODWLRQ�6�

�IRU�QRQ�8�6��SXUFKDVHUV��XQGHU�WKH�6HFXULWLHV�$FW����,G�����������7KH�LQYHVWRUV�ZHUH�KLJKO\�

VRSKLVWLFDWHG�DQG�RI�KLJK�QHW�ZRUWK��ZLWK�DQ�DYHUDJH�LQYHVWPHQW�RI�RYHU�����PLOOLRQ����,G����������

7KH�3ULYDWH�3ODFHPHQW�ZDV�H[HFXWHG�LQ�WZR������PLOOLRQ�URXQGV����'HI����������������������

,Q�5RXQG����'HIHQGDQWV�HQWHUHG�LQWR�3XUFKDVH�$JUHHPHQWV�IRU�D�WRWDO�RI������PLOOLRQ�IURP����

SXUFKDVHUV����,G����������2Q�)HEUXDU\�����������'HIHQGDQWV�ILOHG�D�)RUP�'��QRWLFLQJ�³SXUFKDVH�
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DJUHHPHQWV�IRU�FU\SWRFXUUHQF\´�IRU�DPRXQWV�WRWDOLQJ������PLOOLRQ�WKDW�EHJDQ�RQ�-DQXDU\�����

��������,G�����������,Q�5RXQG����'HIHQGDQWV�HQWHUHG�LQWR�3XUFKDVH�$JUHHPHQWV�IRU�DQRWKHU������

PLOOLRQ�IURP����SXUFKDVHUV����,G�����������2Q�0DUFK�����������'HIHQGDQWV�ILOHG�D�)RUP�'��

QRWLFLQJ�DQ�DGGLWLRQDO������PLOOLRQ�WKURXJK�3XUFKDVH�$JUHHPHQWV�WKDW�EHJDQ�RQ�0DUFK������������

�,G����������

7HOHJUDP�LQLWLDOO\�FRQWHPSODWHG�D�SXEOLF�RIIHULQJ�RI�*UDPV�IROORZLQJ�WKH�3ULYDWH�

3ODFHPHQW����'HI����������������*LYHQ�WKH�OHJDO�XQFHUWDLQW\�VXUURXQGLQJ�,&2V�RI�GLJLWDO�DVVHWV�DW�

WKDW�WLPH��KRZHYHU��7HOHJUDP�³GHFLGHG�WKDW�>LW@�VKRXOG�WDNH�D�VDIHU��DV�VDIH�DV�SRVVLEOH�DSSURDFK�

DQG�GHDO�RQO\�ZLWK�KLJKO\�VRSKLVWLFDWHG�LQVWLWXWLRQDO�LQYHVWRUV�LQ�D�SURSHU��RUJDQL]HG�SULYDWH�

SODFHPHQW�´���,G����������

7KH�3ULYDWH�3ODFHPHQW�SXUFKDVHUV�FRQILUPHG�WKHLU�VWDWXV�DV�VRSKLVWLFDWHG�LQYHVWRUV��

ZDUUDQWLQJ�LQ�WKH�3XUFKDVH�$JUHHPHQW��³WKH�3XUFKDVHU�LV�D�VRSKLVWLFDWHG�SDUW\�ZLWK�VXIILFLHQW�

NQRZOHGJH�DQG�H[SHULHQFH�LQ�ILQDQFLDO�DQG�EXVLQHVV�PDWWHUV�WR�HYDOXDWH�SURSHUO\�WKH�PHULWV�DQG�

ULVNV�RI�HQWHULQJ�LQWR�WKLV�3XUFKDVH�$JUHHPHQW��LQFOXGLQJ�WKH�PHULWV�DQG�ULVNV�DVVRFLDWHG�ZLWK�

VXEVFULELQJ�IRU�>*UDPV@�´�DQG�³FDQ�DIIRUG�D�FRPSOHWH�ORVV�RI�LWV�LQYHVWPHQW�KHUHXQGHU��VKRXOG�

VXFK�ORVV�RFFXU��DQG�ZLWKRXW�DQ\�ILQDQFLDO�KDUGVKLS��VKRXOG�VXFK�ORVV�RFFXU�´���'HI�����������������

'HIHQGDQWV�GLVWULEXWHG�UHSUHVHQWDWLRQ�OHWWHUV�WR�SXUFKDVHUV��ZKLFK�FRYHUHG�QXPHURXV�MXULVGLFWLRQV�

DQG�UHTXLUHG�WKH�SXUFKDVHU�WR�UHSUHVHQW�LWV�HOLJLELOLW\�WR�SDUWLFLSDWH�LQ�WKH�3ULYDWH�3ODFHPHQW�

SXUVXDQW�WR�DSSOLFDEOH�ORFDO�ODZ��³5HS�/HWWHUV´�����,G����������������'HIHQGDQWV�DOVR�XQGHUWRRN�

H[WHQVLYH�.QRZ�<RXU�&XVWRPHU��³.<&´��SURFHVVHV�ZLWK�UHVSHFW�WR�WKH�SXUFKDVHUV��WKURXJK�

ZKLFK�'HIHQGDQWV�GLVWULEXWHG�.<&�IRUPV�WR�SRWHQWLDO�SXUFKDVHUV�UHTXHVWLQJ�GHWDLOHG�LQIRUPDWLRQ��

DQG�HQJDJHG�D�WKLUG�SDUW\�H[SHUW�.<&�ILUP�WR�FRQGXFW�DQ�LQGHSHQGHQW�UHYLHZ�RI�WKH�IRUPV�

VXEPLWWHG����,G���������������
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�� 7KH�3ULYDWH�3ODFHPHQW�0DWHULDOV�

,Q�FRQQHFWLRQ�ZLWK�WKH�3ULYDWH�3ODFHPHQW��7HOHJUDP�GLVWULEXWHG�FHUWDLQ�GRFXPHQWV�WR�

SRWHQWLDO�SXUFKDVHUV����'HI����������������$W�WKH�YHU\�EHJLQQLQJ��WKLV�LQFOXGHG�WZR�VKRUW��LQIRUPDO�

GRFXPHQWV�UHJDUGLQJ�7HOHJUDP¶V�WKHQ�FRQWHPSODWHG�SODQV�IRU�WKH�7HOHJUDP�2SHQ�1HWZRUN�

�³7HDVHUV´���ILUVW��D�WZR�SDJH�GRFXPHQW��³7ZR�3DJH�7HDVHU´��DQG�VHFRQG��D�IRXU�SDJH�GRFXPHQW�

��³)RXU�3DJH�7HDVHU´�����,G����������������,Q�WKH�)RXU�3DJH�7HDVHU��'HIHQGDQWV�H[SODLQHG�WKDW�

³>W@KH�EORFNFKDLQ�HFRV\VWHP�QHHGV�D�GHFHQWUDOL]HG�FRXQWHUSDUW�RI�HYHU\GD\�PRQH\�±�D�WUXO\�PDVV�

PDUNHW�FU\SWRFXUUHQF\�´���,G���������������%RWK�GRFXPHQWV�ZHUH�FUHDWHG�EHIRUH�7HOHJUDP�

GHFLGHG�QRW�WR�FRQGXFW�D�SXEOLF�RIIHULQJ�RI�*UDPV�IROORZLQJ�WKH�3ULYDWH�3ODFHPHQW��DQG�WKXV�

FRQWDLQHG�LQIRUPDWLRQ�UHJDUGLQJ�WKH�SRWHQWLDO�SULFLQJ�IRU�WKH�WKHQ�FRQWHPSODWHG�SXEOLF�RIIHULQJ���

�6HH�LG�������������������7HOHJUDP�DOVR�SXEOLVKHG�D�VHULHV�RI�WHFKQLFDO�ZKLWHSDSHUV�

�³:KLWHSDSHUV´��WKDW�H[SODLQ�LQ�VSHFLILF�GHWDLO�D�QXPEHU�RI�WHFKQLFDO�DVSHFWV�RI�WKH�721�

%ORFNFKDLQ����-6)���������

$GGLWLRQDOO\��7HOHJUDP�SURYLGHG�D�³3UH�6DOH�3ULPHU�´�GDWHG�-DQXDU\�����������RU�D�

³6WDJH�$�3ULPHU�´�GDWHG�)HEUXDU\�����������WR�VRPH�SRWHQWLDO�DQG�DOO�DFWXDO�3ULYDWH�3ODFHPHQW�

SXUFKDVHUV����'HI���������������������7HOHJUDP�DWWDFKHG�WR�WKH�3ULPHUV�D�GRFXPHQW�WLWOHG�

³&HUWDLQ�5LVNV�$VVRFLDWHG�ZLWK�WKH�3XUFKDVH��6DOH�DQG�8VH�RI�*UDPV´��³5LVN�)DFWRUV´�����,G����

�������,Q�WKH�5LVN�)DFWRUV�²�ZKLFK�HDFK�SXUFKDVHU�ZDUUDQWHG�WR�KDYH�UHDG�DQG�XQGHUVWRRG�²�

7HOHJUDP�HPSKDVL]HG�WKDW�³*UDPV�DUH�LQWHQGHG�WR�DFW�DV�D�PHGLXP�RI�H[FKDQJH�EHWZHHQ�XVHUV�LQ�

WKH�721�HFRV\VWHP���*UDPV�DUH�QRW�LQYHVWPHQW�SURGXFWV���7KHUH�VKRXOG�EH�QR�H[SHFWDWLRQ�RI�

IXWXUH�SURILW�RU�JDLQ�IURP�WKH�SXUFKDVH�RU�VDOH�RI�*UDPV�´���,G���������HPSKDVLV�DGGHG�����

7HOHJUDP�DOVR�H[SODLQHG�WKDW�QR�SXUFKDVHU�ZDV�³HQWLWOHG�������WR�YRWH�RU�UHFHLYH�GLYLGHQGV�RU�EH�

GHHPHG�WKH�KROGHU�RI�VKDUHV�RI�>7HOHJUDP�RU�721�,VVXHU@�IRU�DQ\�SXUSRVH�´���,G����������
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7KHVH�GRFXPHQWV�DOVR�GLVFORVHG�WKDW�7HOHJUDP�ZRXOG�QRW�EH�UHVSRQVLEOH�IRU�WKH�FRQWLQXHG�

GHYHORSPHQW�RI�WKH�721�%ORFNFKDLQ�IROORZLQJ�LWV�ODXQFK����6HH��H�J���'HI�������������

�³7HOHJUDP�ZLOO�VHUYH�DV�D�ODXQFK�SDG�IRU�721��HQVXULQJ�LWV�WHFKQRORJLFDO�VXSHULRULW\�DQG�

ZLGHVSUHDG�DGRSWLRQ�DW�ODXQFK���%XW�WKH�IXWXUH�RI�721�LV�LQ�WKH�KDQGV�RI�WKH�JOREDO�RSHQ�VRXUFH�

FRPPXQLW\�´���LG���������³1HLWKHU�7HOHJUDP�QRU�WKH�,VVXHU�KDV�DQ\�ILGXFLDU\�RU�RWKHU�REOLJDWLRQ�

WR�XVH�WKH�IXQGV�JHQHUDWHG�E\�WKH�WRNHQ�VDOH�IRU�WKH�EHQHILW�RI�WKH�SXUFKDVHUV�´�����7KH�5LVN�

)DFWRUV�H[SODLQHG�WKDW�³>W@KH�,VVXHU�PD\�QHHG�WR�FKDQJH�LWV�EXVLQHVV�PRGHO�WR�FRPSO\�ZLWK�

>FHUWDLQ�MXULVGLFWLRQV¶�OLFHQVLQJ�RU�UHJLVWUDWLRQ�UHTXLUHPHQWV@��RU�DQ\�RWKHU�OHJDO�RU�UHJXODWRU\�

UHTXLUHPHQWV��LQ�RUGHU�WR�DYRLG�YLRODWLQJ�DSSOLFDEOH�ODZV�RU�UHJXODWLRQV�RU�EHFDXVH�RI�WKH�FRVW�RI�

VXFK�FRPSOLDQFH�´�DGGLQJ�WKDW�³>X@QFHUWDLQW\�LQ�KRZ�WKH�OHJDO�DQG�UHJXODWRU\�HQYLURQPHQW�ZLOO�

GHYHORS�FRXOG�QHJDWLYHO\�LPSDFW�WKH�,VVXHU�´���,G���������������HPSKDVLV�DGGHG������

6LPLODUO\��7HOHJUDP�GLVFORVHG�WKDW�HQIRUFHPHQW�E\�³JRYHUQPHQWDO�DXWKRULWLHV´�³PD\�

UHVXOW�LQ�FXUWDLOPHQW��RU�LQDELOLW\�WR�RSHUDWH��WKH�721�%ORFNFKDLQ�DV�LQWHQGHG�´�DQG�WKDW�

³>D@OWKRXJK�7HOHJUDP�LQWHQGV�IRU�WKH�721�%ORFNFKDLQ�WR�KDYH�WKH�IHDWXUHV�DQG�VSHFLILFDWLRQV�VHW�

IRUWK�LQ�WKH�µ7HOHJUDP�2SHQ�1HWZRUN¶�WHFKQLFDO�ZKLWH�SDSHU�>@��FKDQJHV�WR�VXFK�IHDWXUHV�DQG�

VSHFLILFDWLRQV�PD\�EH�PDGH�IRU�DQ\�QXPEHU�RI�UHDVRQV´�DQG�³>W@KHUH�FDQ�EH�QR�DVVXUDQFH�WKDW�WKH�

721�%ORFNFKDLQ�RU�*UDPV�ZLOO�IXQFWLRQ�DV�GHVFULEHG�LQ�WKH�7HFKQLFDO�:KLWH�3DSHU�RU�ZLOO�EH�

ODXQFKHG�DFFRUGLQJ�WR�WKH�PLOHVWRQHV�VHW�IRUWK�LQ�WKH�µ5RDGPDS¶�VHFWLRQ�RI�WKH�7HOHJUDP�3UH�6DOH�

3ULPHU�´���'HI������ �������������HPSKDVLV�DGGHG����

7HOHJUDP�LPSRVHG�FRQILGHQWLDOLW\�REOLJDWLRQV�RQ�WKH�SURVSHFWLYH�SXUFKDVHUV�ZLWK�UHVSHFW�

WR�WKH�DERYH�PDWHULDOV��WKRXJK�VRPH�RI�WKHP�DSSDUHQWO\�ZHUH�OHDNHG�E\�SDUWLHV�RWKHU�WKDQ�

'HIHQGDQWV�DQG�ZHUH�SXEOLFO\�ILOHG�E\�WKH�6(&�ZKHQ�LW�LQVWLWXWHG�WKLV�DFWLRQ����'HI��������������

�������3ULRU�WR�7HOHJUDP¶V�3XEOLF�1RWLFH��GLVFXVVHG�EHORZ��VHH�LQIUD�SS����������7HOHJUDP�ZDV�
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FDUHIXO�QRW�WR�SXEOLFO\�FRPPHQW�RQ�DQ\�RI�WKHVH�PDWHULDOV�RU�RWKHUZLVH�PDNH�DQ\�VWDWHPHQWV�

DERXW�WKH�GHWDLOV�RI�WKH�DQWLFLSDWHG�SURMHFW�WR�WKH�SXEOLF��SDUWLFXODUO\�LQ�OLJKW�RI�WKH�OHJDO�DQG�

UHJXODWRU\�XQFHUWDLQW\�DQG�WKH�IOH[LELOLW\�LW�KDG�UHVHUYHG�UHJDUGLQJ�WKRVH�GHWDLOV����'HI�������

�����������

�� 7KH�3XUFKDVH�$JUHHPHQWV�

7KH�3ULYDWH�3ODFHPHQW�ZDV�JRYHUQHG�E\�WKH�3XUFKDVH�$JUHHPHQWV�WKDW�7HOHJUDP�HQWHUHG�

LQWR�ZLWK�HDFK�3ULYDWH�3ODFHPHQW�SXUFKDVHU����6HH�'HI�������������������7KH�3XUFKDVH�

$JUHHPHQWV�H[SODLQHG�WKDW�7HOHJUDP�LQWHQGHG�³WR�FUHDWH�DQG�LVVXH�D�QHZ�FU\SWRFXUUHQF\�FDOOHG�

µ*UDPV¶��µ7RNHQV¶��IROORZLQJ�WKH�GHYHORSPHQW�DQG�ODXQFK�RI�D�QHZ�EORFNFKDLQ�SODWIRUP��WKH�

µ721�1HWZRUN¶��´�DQG�WKDW�WKH�SXUFKDVHUV�ZHUH�FRQWUDFWLQJ�WR�³VXEVFULEH�IRU�7RNHQV�>L�H���

*UDPV@�´���,G���������FLWDWLRQ�RPLWWHG�����7KH�3XUFKDVH�$JUHHPHQWV�VWDWHG�WKDW�WKH\�ZRXOG�

WHUPLQDWH�LI�WKH�721�%ORFNFKDLQ�KDG�QRW�VXFFHVVIXOO\�ODXQFKHG�E\�2FWREHU�����������DW�ZKLFK�

SRLQW�WKH�SXUFKDVHUV�ZHUH�HQWLWOHG�WR�D�UHWXUQ�RI�DQ\�XQVSHQW�IXQGV����,G����������

'HIHQGDQWV�SODFHG�H[SUHVV�OLPLWDWLRQV�RQ�WKH�DELOLW\�RI�SXUFKDVHUV�WR�WUDQVIHU�WKHLU�

3XUFKDVH�$JUHHPHQWV�RU�WKHLU�LQWHUHVWV�LQ�*UDPV�WKHPVHOYHV���6SHFLILFDOO\��WKH�3XUFKDVH�

$JUHHPHQWV�SURYLGHG�WKDW�SXUFKDVHUV�FRXOG�QRW���³RIIHU��SOHGJH��VHOO��������RU�RWKHUZLVH�WUDQVIHU�RU�

GLVSRVH�RI��GLUHFWO\�RU�LQGLUHFWO\��WKH�LQYHVWPHQW�FRQWUDFW�UHSUHVHQWHG�E\�WKLV�3XUFKDVH�$JUHHPHQW�

RU�DQ\�7RNHQV´�RU�³HQWHU�LQWR�DQ\�VZDS�RU�RWKHU�DJUHHPHQW�WKDW�WUDQVIHUV��LQ�ZKROH�RU�LQ�SDUW��DQ\�

RI�WKH�HFRQRPLF�FRQVHTXHQFHV�RI�RZQHUVKLS�RI�WKH�LQYHVWPHQW�FRQWUDFW�UHSUHVHQWHG�E\�WKLV�

3XUFKDVH�$JUHHPHQW�RU�DQ\�7RNHQV´�XQWLO�DW�OHDVW�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ�SODWIRUP���

�'HI��������������HPSKDVLV�DGGHG�����7KH�5RXQG���3XUFKDVH�$JUHHPHQWV�FRQWDLQHG�D�³/RFN�8S´�

SURYLVLRQ�WKDW�SURYLGHG�IRU�WKHVH�UHVWULFWLRQV�WR�EH�JUDGXDOO\�UHOHDVHG�LQ�LQFUHPHQWV�IROORZLQJ�WKH�

ODXQFK����,G����������
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$OO�3XUFKDVH�$JUHHPHQWV�FRQWDLQHG�WKH�IROORZLQJ�SURPLQHQW�ODQJXDJH�RQ�WKHLU�YHU\�ILUVW�

SDJH��

127,&(�72�5(6,'(176�2)�7+(�81,7('�67$7(6�

7+(� 2))(5� $1'� 6$/(� 2)� 7+,6� 6(&85,7<� +$6� 127� %((1� 5(*,67(5('�
81'(5� 7+(� 8�6�� 6(&85,7,(6� $&7� 2)� ������ $6� $0(1'('� �7+(� µ8�6��
6(&85,7,(6�$&7¶���25�81'(5�7+(�6(&85,7,(6�/$:6�2)�$1<�8�6��67$7(6���
7+,6� 6(&85,7<� 0$<� 127� %(� 2))(5('�� 62/'� 25� 27+(5:,6(�
75$16)(55('�� 3/('*('�25�+<327+(&$7('�(;&(37� 38568$17�72�$1�
())(&7,9(�5(*,675$7,21�67$7(0(17�81'(5�7+(�8�6�� 6(&85,7,(6�$&7�
25�,1�$�75$16$&7,21�(;(037�)520�7+(�5(*,675$7,21�5(48,5(0(176�
2)�7+(�8�6��6(&85,7,(6�$&7�$1'�$33/,&$%/(�67$7(�6(&85,7,(6�/$:6��

�'HI����������������(DFK�SXUFKDVHU�DOVR�UHSUHVHQWHG�WKDW�³LW�KDV�EHHQ�DGYLVHG�WKDW�WKH�LQYHVWPHQW�

FRQWUDFW�UHSUHVHQWHG�E\�WKLV�3XUFKDVH�$JUHHPHQW�LV�D�VHFXULW\�DQG�WKDW�WKH�RIIHUV�DQG�VDOHV�

WKHUHRI�KDYH�QRW�EHHQ�UHJLVWHUHG�XQGHU�DQ\�FRXQWU\¶V�VHFXULWLHV�ODZV�DQG��WKHUHIRUH��WKH�

LQYHVWPHQW�FRQWUDFW�UHSUHVHQWHG�E\�WKLV�3XUFKDVH�$JUHHPHQW�FDQQRW�EH�UHVROG�H[FHSW�LQ�

FRPSOLDQFH�ZLWK�HDFK�DSSOLFDEOH�FRXQWU\¶V�ODZV��������´���,G����������

,Q�WKH�3XUFKDVH�$JUHHPHQWV��WKH�SXUFKDVHUV�H[SUHVVO\�ZDUUDQWHG��DPRQJ�RWKHU�WKLQJV��WKDW��

x ³WKLV�3XUFKDVH�$JUHHPHQW�DQG�WKH�7RNHQV�LQYROYH�VLJQLILFDQW�ULVNV��DOO�RI�ZKLFK�WKH�
3XUFKDVHU� IXOO\� DQG� FRPSOHWHO\� DFNQRZOHGJHV� DQG� DVVXPHV�� LQFOXGLQJ�� EXW� QRW�
OLPLWHG�WR��WKH�ULVN�WKDW�WKH�7RNHQV�PD\�GHFUHDVH�LQ�YDOXH�RYHU�WLPH�DQG�RU�ORVH�DOO�
PRQHWDU\�YDOXH�DQG�WKH�RWKHU�ULVNV�OLVWHG�LQ�$SSHQGL[�%�WR�WKH�7HOHJUDP�>3ULPHUV@´��

x ³WKH� 3XUFKDVHU� KDV� QRW� UHOLHG� RQ� DQ\� UHSUHVHQWDWLRQV� DQG�ZDUUDQWLHV�PDGH� E\� WKH�
,VVXHU�RU�WKH�3DUHQW�RXWVLGH�RI�WKLV�3XUFKDVH�$JUHHPHQW��LQFOXGLQJ��EXW�QRW�OLPLWHG�
WR��FRQYHUVDWLRQV�RI�DQ\�NLQG��ZKHWKHU�WKURXJK�RUDO�RU�HOHFWURQLF�FRPPXQLFDWLRQ��RU�
DQ\�ZKLWH�SDSHU�RU�SULPHU´��

x WKH�3XUFKDVHU� LV� ³SXUFKDVLQJ� WKH�7RNHQV� IRU� LWV� RZQ�DFFRXQW�DQG�QRW�ZLWK�D�YLHZ�
WRZDUGV��RU�IRU�UHVDOH�LQ�FRQQHFWLRQ�ZLWK��WKH�VDOH�RU�GLVWULEXWLRQ�WKHUHRI´��DQG�

x ³WKH� 3XUFKDVHU� LV� HQWHULQJ� LQWR� �� �� �� WKLV� 3XUFKDVH�$JUHHPHQW� DQG� SXUFKDVLQJ� �� �� ��
7RNHQV�IRU�LWV�RZQ�DFFRXQW�DQG�QRW�IRU�WKH�EHQHILW�RI�DQ\�RWKHU�SHUVRQ�´�
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�'HI����������������������7KHVH�DQG�RWKHU�ZDUUDQWLHV�ZHUH�JLYHQ�DW�WKH�WLPH�RI�WKH�3XUFKDVH�

$JUHHPHQWV�DQG�PXVW�EH�UHSHDWHG�DW�WKH�WLPH�RI�ODXQFK�DV�D�FRQGLWLRQ�SUHFHGHQW�WR�DQ\�GHOLYHU\�

RI�*UDPV����,G����������

&� 'HYHORSPHQW�RI�WKH�721�%ORFNFKDLQ

7KH�721�%ORFNFKDLQ�SODWIRUP�ZDV�IXOO\�IXQFWLRQDO�DQG�UHDG\�WR�EH�ODXQFKHG�E\�2FWREHU�

������������6HH�'HI����������������6LQFH�WKDW�GDWH��'HIHQGDQWV�KDYH�FRQWLQXHG�WR�GHYHORS�

DGGLWLRQDO�³QLFH�WR�KDYH´�IHDWXUHV�WKDW�FRXOG�EH�XVHG�RQ�WKH�721�%ORFNFKDLQ��ZKLFK�DUH�

GHVLJQHG�WR�LQFUHDVH�WKH�SRWHQWLDO�XVHV�RI�WKH�721�LQIUDVWUXFWXUH�DQG�*UDPV����,G���������������$W�

DOO�WLPHV��'HIHQGDQWV�KDYH�UHVHUYHG�WKH�ULJKW�WR�FKDQJH��PRGLI\�RU�HOLPLQDWH�DQ\�DVSHFWV�RI�WKH�

721�SODWIRUP�RU�*UDPV����,G�����������+RZHYHU��'HIHQGDQWV�KDYH�PDGH�LW�FOHDU�WKDW�7HOHJUDP�

ZLOO�KDYH�QR�REOLJDWLRQ�WR�PDNH�DQ\�IXUWKHU�GHYHORSPHQWV�WR�WKH�721�%ORFNFKDLQ�DIWHU�LW�LV�

ODXQFKHG����,G�����������7R�WKH�FRQWUDU\��'HIHQGDQWV�PDGH�DIILUPDWLYH�UHSUHVHQWDWLRQV�WKDW�WKH\�

DUH�QRW�UHTXLUHG�WR��DQG�LQGHHG�PD\�QHYHU��PDNH�DQ\�DGGLWLRQDO�HIIRUWV�ZLWK�UHVSHFW�WR�WKH�

GHYHORSPHQW�RI�WKH�721�%ORFNFKDLQ�IROORZLQJ�LWV�ODXQFK����,G������������

'HIHQGDQWV�KDYH�DOVR�WROG�SXUFKDVHUV�WKDW�7HOHJUDP�ZLOO�QRW�KDYH�DQ\�FRQWURO�RYHU�WKH�

GHYHORSPHQW�RI�WKH�721�%ORFNFKDLQ�IROORZLQJ�LWV�ODXQFK����'HI���������������5DWKHU��'HIHQGDQWV�

ZLOO�EH�LQ�WKH�VDPH�SRVLWLRQ�DV�DQ\�RWKHU�721�%ORFNFKDLQ�XVHU�²�DEOH�WR�GHYHORS�DSSOLFDWLRQV�

IRU�WKH�721�%ORFNFKDLQ�XVLQJ�WKH�VDPH�VRXUFH�FRGH�WKDW�ZLOO�EH�SXEOLFO\�DYDLODEOH�WR�DQ\�RWKHU�

GHYHORSHU�ZKR�ZDQWV�WR�GHYHORS�DQ�DSSOLFDWLRQ����,G�����������7KLV�LV�GXH�WR�WKH�RSHQ�VRXUFH�

QDWXUH�RI�WKH�721�%ORFNFKDLQ��ZKHUHE\�WKH�HQWLUH�VRXUFH�FRGH�IRU�WKH�721�%ORFNFKDLQ�ZLOO�EH�

IUHHO\�DYDLODEOH�DQG�FDQ�EH�UHSOLFDWHG�E\�DQ\RQH��DQG�WKLUG�SDUW\�GHYHORSHUV�FDQQRW�EH�H[FOXGHG�

IURP�GHYHORSLQJ�XSRQ�DQG�XVLQJ�WKH�FRUH�SURWRFRO����6HH�LG����������,Q�IDFW��EDVHG�RQ�SXEOLF�

UHSRUWV�DQG�DUWLFOHV��QXPHURXV�WKLUG�SDUWLHV�KDYH�DOUHDG\�GHYHORSHG��RU�EHJXQ�WR�GHYHORS��D�
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PXOWLWXGH�RI�DSSOLFDWLRQV�DQG�VHUYLFHV�LQ�FRQQHFWLRQ�ZLWK�WKH�721�%ORFNFKDLQ�DQG�*UDPV��

GHVSLWH�WKH�H[LVWHQFH�RI�WKLV�RQJRLQJ�ODZVXLW����,G���������������

�� 7KH�721�)RXQGDWLRQ�DQG�721�:DOOHW

2ULJLQDOO\��7HOHJUDP�DQWLFLSDWHG�WKH�FUHDWLRQ�RI�D�QRW�IRU�SURILW�RUJDQL]DWLRQ��FDOOHG�WKH�

³721�)RXQGDWLRQ�´�WR�SURPRWH�DQG�VXSSRUW�WKH�721�%ORFNFKDLQ�LQ�D�UROH�VLPLODU�WR�WKDW�RI�RWKHU�

GLJLWDO�DVVHW�IRXQGDWLRQV��OLNH�WKH�(WKHUHXP�)RXQGDWLRQ�ZLWK�UHVSHFW�WR�WKH�(WKHUHXP�EORFNFKDLQ���

�'HI����������������+RZHYHU��7HOHJUDP�H[SUHVVO\�GLVFORVHG�WR�3ULYDWH�3ODFHPHQW�SXUFKDVHUV��DQG�

ODWHU�WKH�SXEOLF��VHH�LQIUD�SS���������WKDW�WKH�721�)RXQGDWLRQ�PD\�QHYHU�EH�HVWDEOLVKHG����'HI��

�������������������,I�HYHU�FUHDWHG��WKH�721�)RXQGDWLRQ�ZRXOG�RSHUDWH�DV�D�QRW�IRU�SURILW�

RUJDQL]DWLRQ����,G������������

0RUHRYHU��LI�HYHU�HVWDEOLVKHG��WKH�721�)RXQGDWLRQ�ZRXOG�EH�JRYHUQHG�E\�D�ERDUG�RI�

GLUHFWRUV�ZKLFK�ZRXOG�FRQVLVW�RI�D�PDMRULW\�RI�LQGHSHQGHQW�GLUHFWRUV�WKDW�DUH�QRW�DIILOLDWHG�ZLWK�

'HIHQGDQWV����'HI����������������7KH�721�)RXQGDWLRQ¶V�UROH�ZRXOG�EH�OLPLWHG�WR�����SXEOLVKLQJ�

QRQ�ELQGLQJ�RSLQLRQV�DQG�UHVHDUFK�UHJDUGLQJ�WKH�721�%ORFNFKDLQ¶V�GHYHORSPHQW�DQG�SROLF\������

SURYLGLQJ�VPDOO�LQFHQWLYHV�UHZDUGV�RI�*UDPV�WR�XVHUV�RI�WKH�721�%ORFNFKDLQ�SODWIRUP�WR�

SURPRWH�WKH�FRQVXPSWLYH�XVH�RI�*UDPV��DQG�����LQ�FHUWDLQ�FLUFXPVWDQFHV��VHOOLQJ�*UDPV�LQ�WKH�

PDUNHW�LQ�RUGHU�WR�DWWHPSW�WR�GDPSHQ�XSZDUG�SULFH�YRODWLOLW\�LQ�WKH�HYHQW�WKDW�WKH�IUHH�PDUNHW�

SULFH�IRU�*UDPV�JHWV�WRR�KLJK����,G�����������������1HLWKHU�7HOHJUDP�QRU�WKH�721�)RXQGDWLRQ�

ZRXOG�KDYH�DQ\�OHJDO�RU�WHFKQLFDO�DELOLW\�WR�FKDQJH�WKH�721�%ORFNFKDLQ�FRGH��LWV�YDOLGDWLRQ�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
���6SHFLILFDOO\��LI�FUHDWHG��WKH�721�)RXQGDWLRQ�ZRXOG�KDYH�WKH�RSWLRQ�WR�VHOO�*UDPV�E\�FRPSDULQJ�WKH�5HIHUHQFH�
3ULFH�DQG�IUHH�PDUNHW�SULFH�RI�*UDPV���,Q�WKH�HYHQW�WKDW�WKH�PDUNHW�SULFH�RI�*UDPV�H[FHHGV�WKH�5HIHUHQFH�3ULFH��WKH�
721�)RXQGDWLRQ�PD\�HOHFW��EXW�LV�QRW�UHTXLUHG��WR�VHOO�*UDPV�ZKHUH�WKH�ORZHVW�DFFHSWDEOH�ELG�SULFH�ZRXOG�EH�WKH�
5HIHUHQFH�3ULFH����'HI����������������7KH�5HIHUHQFH�3ULFH�LV�GHWHUPLQHG�E\�D�IRUPXOD�EDVHG�RQ�WKH�WRWDO�QXPEHU�RI�
*UDPV�LQ�H[LVWHQFH����,G�����������,W�GRHV�QRW�EHDU�DQ\�UHODWLRQVKLS�WR��RU�GLFWDWH�LQ�DQ\�ZD\��WKH�IUHH�PDUNHW�SULFH�IRU�
*UDPV�IROORZLQJ�ODXQFK�RI�WKH�721�%ORFNFKDLQ��ZKLFK�ZLOO�EH�GHWHUPLQHG�E\�IUHH�PDUNHW�IRUFHV����,G����������
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SURFHVVHV�RU�LWV�SDUDPHWHUV��DQG�QRQH�RI�WKH�*UDPV�WKDW�FRXOG�EH�KHOG�E\�WKH�721�)RXQGDWLRQ�RU�

DQ\�7HOHJUDP�HPSOR\HH�PD\�EH�XVHG�IRU�YRWLQJ�RU�YDOLGDWLQJ����,G�������������

7HOHJUDP�KDV�DOVR�GHYHORSHG�WKH�721�:DOOHW��D�VRIWZDUH�DSSOLFDWLRQ�WKDW�ZLOO�RSHUDWH�DV�

D�QRQ�FXVWRGLDO�FU\SWRJUDSKLF�ZDOOHW�WR�KROG�DQG�WUDQVIHU�*UDPV����'HI���������������7HOHJUDP�

FXUUHQWO\�FRQWHPSODWHV�ODXQFKLQJ�WKH�721�:DOOHW�RQ�D�VWDQGDORQH�EDVLV�DQG�LW�LV�H[SHFWHG�WR�

FRPSHWH�ZLWK�RWKHU�ZDOOHW�DSSOLFDWLRQV�GHVLJQHG�DQG�RIIHUHG�E\�WKLUG�SDUWLHV��VRPH�RI�ZKLFK�

DSSHDU�WR�KDYH�DOUHDG\�EHHQ�GHYHORSHG����,G���������

�� 7KH�721�%HWD�9HUVLRQ�

,Q�DQWLFLSDWLRQ�RI�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ��7HOHJUDP�UHOHDVHG�D�WHVW�YHUVLRQ�

�³%HWD�7HVW�9HUVLRQ´��WR�WKH�SXEOLF��ZKLFK�KDV�DOORZHG�WKLUG�SDUWLHV�WR�YLHZ�DQG�WHVW�WKH�721�

%ORFNFKDLQ¶V�RSHQ�VRXUFH�FRGH�DQG�VHFXULW\��DQG�WR�GHYHORS�DQG�WHVW�DSSOLFDWLRQV�IRU�WKH�721�

%ORFNFKDLQ�ZKHQ�LW�ODXQFKHV����'HI���������������������7HOHJUDP�KDV�DOVR�KRVWHG�FRQWHVWV�WKDW�

KDYH�DOORZHG�WKH�SXEOLF�WR�LGHQWLI\�DQG�IL[�DQ\�SRWHQWLDO�EXJV�LQ�WKH�721�FRGH��DQG�KDYH�UHVXOWHG�

LQ�WKH�GHYHORSPHQW�RI�QXPHURXV�QHZ�VPDUW�FRQWUDFWV�DQG�GHFHQWUDOL]HG�DSSOLFDWLRQV�IRU�RSHUDWLRQ�

RQ�WKH�721�%ORFNFKDLQ�IROORZLQJ�LWV�ODXQFK����,G����������������'HVSLWH�WKH�SDOO�RI�XQFHUWDLQW\�

FDVW�E\�WKH�6(&¶V�SUHFLSLWRXV�ILOLQJ�RI�WKLV�ODZVXLW��WKHUH�KDV�EHHQ�UREXVW�WHVWLQJ�DQG�

GHYHORSPHQW�E\�WKLUG�SDUWLHV����,G���������������

'� 3XEOLF�&RPPXQLFDWLRQV�:LWK�3RWHQWLDO�*UDP�3XUFKDVHUV

$V�GLVFXVVHG�DERYH��7HOHJUDP�KLVWRULFDOO\�WRRN�FDUH�QRW�WR�SXEOLFO\�FRPPHQW�RQ�WKH�

GHWDLOV�RI�WKH�721�SURMHFW��SDUWLFXODUO\�JLYHQ�WKH�IOH[LELOLW\�LW�PDLQWDLQHG�UHJDUGLQJ�WKRVH�GHWDLOV���

�6HH�VXSUD�SS�����������2Q�-DQXDU\����������7HOHJUDP�SXEOLVKHG�³$�3XEOLF�1RWLFH�$ERXW�WKH�

721�%ORFNFKDLQ�DQG�*UDPV´��³3XEOLF�1RWLFH´���ZKLFK�HPSKDVL]HG�WKH�FRQVXPSWLYH�QDWXUH�RI�

*UDPV�DQG�FODULILHG�VHYHUDO�WHFKQLFDO�DQG�JRYHUQDQFH�DVSHFWV�RI�WKH�721�%ORFNFKDLQ�LQ�DGYDQFH�
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RI�DQ\�ODXQFK�RI�WKH�721�SODWIRUP����'HI����������������7KH�3XEOLF�1RWLFH�VWDWHG��DPRQJ�RWKHU�

WKLQJV��

x ³7HOHJUDP�DQG�LWV�DIILOLDWHV�KDYH�QRW�PDGH�DQ\�SURPLVHV�RU�FRPPLWPHQWV�WR�
GHYHORS�DQ\�DSSOLFDWLRQV�RU�IHDWXUHV�IRU�WKH�721�%ORFNFKDLQ�RU�RWKHUZLVH�
FRQWULEXWH�LQ�DQ\�ZD\�WR�WKH�721�%ORFNFKDLQ�SODWIRUP�DIWHU�LW�ODXQFKHV���,Q�
IDFW��LW�LV�SRVVLEOH�WKDW�7HOHJUDP�PD\�QHYHU�GR�VR���5DWKHU��LW�LV�7HOHJUDP¶V�
JRDO�DQG�KRSH�WKDW�WKH�GHFHQWUDOL]HG�FRPPXQLW\�RI�WKLUG�SDUW\�GHYHORSHUV
DQG�RWKHUV�ZLOO�FRQWULEXWH�WR�WKH�721�HFRV\VWHP�WKURXJK�WKH�GHYHORSPHQW�RI�
DSSOLFDWLRQV�DQG�VPDUW�FRQWUDFWV���,W�ZLOO�EH�WKH�VROH�UHVSRQVLELOLW\�RI�WKLUG�
SDUWLHV�DQG�WKH�FRPPXQLW\�WR�DGRSW�DQG�LPSOHPHQW�VXFK�DSSOLFDWLRQV�RU�VPDUW�
FRQWUDFWV�RQ�WKH�721�%ORFNFKDLQ�LQ�WKH�PDQQHU�WKH\�FKRRVH���7HOHJUDP�GRHV�
QRW��DQG�FDQQRW��JXDUDQWHH�WKDW�DQ\RQH�ZLOO�DGRSW�RU�LPSOHPHQW�VXFK�IHDWXUHV�
RU�SURYLGH�VXFK�VHUYLFHV��RQ�DQ\�JLYHQ�WLPHWDEOH�RU�DW�DOO�´�

x *UDP�SXUFKDVHUV�³VKRXOG�127�H[SHFW�DQ\�SURILWV�EDVHG�RQ�\RXU�SXUFKDVH�RU�
KROGLQJ�RI�*UDPV��DQG�7HOHJUDP�PDNHV�QR�SURPLVHV�WKDW�\RX�ZLOO�PDNH�DQ\�
SURILWV���*UDPV�DUH�LQWHQGHG�WR�DFW�DV�D�PHGLXP�RI�H[FKDQJH�EHWZHHQ�XVHUV�LQ�
WKH�721�HFRV\VWHP���*UDPV�DUH�127�LQYHVWPHQW�SURGXFWV�DQG�WKHUH�VKRXOG�
EH�12�H[SHFWDWLRQ�RI�IXWXUH�SURILW�RU�JDLQ�IURP�WKH�SXUFKDVH��VDOH�RU�KROGLQJ�
RI�*UDPV�´�

x ³*UDPV�GR�127�UHSUHVHQW��

R $Q\�HTXLW\�RU�RWKHU�RZQHUVKLS�LQWHUHVW�LQ�7HOHJUDP�RU�LWV�DIILOLDWHV�
R $Q\�ULJKWV�WR�GLYLGHQGV�RU�RWKHU�GLVWULEXWLRQ�ULJKWV�IURP�7HOHJUDP�RU�LWV�

DIILOLDWHV�
R $Q\�JRYHUQDQFH�ULJKWV�LQ�7HOHJUDP�RU�LWV�DIILOLDWHV�´�

�,G�����������7HOHJUDP¶V�3XEOLF�1RWLFH�LV�DYDLODEOH�RQOLQH�DQG�WKURXJK�7HOHJUDP¶V�ZHEVLWH�

DQG�VRFLDO�PHGLD�DFFRXQWV��DQG�KDV�UHFHLYHG�VLJQLILFDQW�FRYHUDJH�IURP�PHGLD�RXWOHWV����,G�

��������

(� 7HOHJUDP�6HHNV�*XLGDQFH�)URP�WKH�6(&�DQG�WKH�6(&�%ULQJV�6XLW�

)URP�)HEUXDU\������XQWLO�WKH�ILOLQJ�RI�WKLV�ODZVXLW��7HOHJUDP�YROXQWDULO\�HQJDJHG�ZLWK�

WKH�6(&�UHJDUGLQJ�LWV�LQTXLULHV�DERXW�721��LQFOXGLQJ�SURGXFLQJ�WKRXVDQGV�RI�SDJHV�RI�

FRPPXQLFDWLRQV�EHWZHHQ�7HOHJUDP¶V�HPSOR\HHV�DQG�8�6��SXUFKDVHUV�LQ�WKH�3ULYDWH�3ODFHPHQW��

VXEPLWWLQJ�PXOWLSOH�GHWDLOHG�OHJDO�PHPRUDQGD�VHWWLQJ�IRUWK�LWV�YLHZV�DV�WR�ZKHWKHU�*UDPV�VKRXOG�
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EH�FRQVLGHUHG�³VHFXULWLHV´��DQG�DWWHPSWLQJ�WR�HQJDJH�ZLWK�WKH�6(&�RQ�YDULRXV�DVSHFWV�RI�WKH�

721�%ORFNFKDLQ�LQ�RUGHU�WR�REWDLQ�JXLGDQFH�UHJDUGLQJ�LWV�FRPSOLDQFH�ZLWK�WKH�IHGHUDO�VHFXULWLHV�

ODZV���)RU�H[DPSOH��ZKHQ�WKH�6(&�H[SUHVVHG�FRQFHUQV�WKDW�WKH�721�)RXQGDWLRQ¶V�DELOLW\�WR�EX\�

*UDPV�RQ�WKH�RSHQ�PDUNHW�PLJKW�JLYH�ULVH�WR�DQ�DUJXPHQW�WKDW�*UDPV�DUH�VHFXULWLHV��7HOHJUDP�

SURSRVHG�UHPRYLQJ�WKH�IXQFWLRQ��HYHQ�WKRXJK�LW�GLVDJUHHG�ZLWK�WKH�6(&¶V�OHJDO�DQDO\VLV����'HI��

��������������2YHU�WKDW����PRQWK�SHULRG��7HOHJUDP�UHSHDWHGO\�DVNHG�ZKHWKHU�WKH�6(&�KDG�RWKHU�

FRQFHUQV�ZLWK�WKH�721�SURMHFW�VR�WKDW�7HOHJUDP�FRXOG�DWWHPSW�WR�DGGUHVV�WKHP����,G�����������

2WKHU�WKDQ�D�IHZ�UHODWLYHO\�PLQRU�RWKHU�H[DPSOHV��DERXW�ZKLFK�WKH�6(&�QHYHU�IROORZHG�XS�RU�

HODERUDWHG��WKH�6(&�UHIXVHG�WR�GR�VR����6HH�LG�������������

$OVR�GXULQJ�WKLV����PRQWK�SHULRG��6(&�RIILFLDOV�DQG�LWV�6WUDWHJLF�+XE�IRU�,QQRYDWLRQ�DQG�

)LQDQFLDO�7HFKQRORJ\��³)LQ+XE´��PDGH�SXEOLF�VWDWHPHQWV�UHJDUGLQJ�ZKHWKHU�D�JLYHQ�GLJLWDO�DVVHW�

VKRXOG�EH�FRQVLGHUHG�D�³VHFXULW\�´���6HH�VXSUD�SS���������7KHVH�VWDWHPHQWV�ZHUH�RIWHQ�YDJXH��

VRPHWLPHV�LQGHFLSKHUDEOH��DQG�RIIHUHG�QR�PHDQLQJIXO�LQVLJKW�LQWR�WKH�6(&¶V�SRVLWLRQ�UHJDUGLQJ�

WKH�TXHVWLRQV�DGGUHVVHG���)RU�H[DPSOH��)LQ+XE¶V�³)UDPHZRUN´�OLVWV�QR�IHZHU�WKDQ����IDFWRUV�RU�

³FKDUDFWHULVWLFV´��SOXV�QHDUO\����DGGLWLRQDO�VXE�IDFWRUV��WKDW�LW�FODLPV�DUH�³HVSHFLDOO\�UHOHYDQW´�WR�

GHWHUPLQLQJ�WKH�H[SHFWDWLRQ�RI�SURILWV�SURQJ�RI�+RZH\���)LQ+XE��)UDPHZRUN�IRU�³,QYHVWPHQW�

&RQWUDFW´�$QDO\VLV�RI�'LJLWDO�$VVHWV��KWWSV���ZZZ�VHF�JRY�FRUSILQ��IUDPHZRUN�LQYHVWPHQW�

FRQWUDFW�DQDO\VLV�GLJLWDO�DVVHWV��ODVW�PRGLILHG�$SU�����������>KHUHLQDIWHU�)UDPHZRUN@���7KH�

)UDPHZRUN�GRHV�QRW�SURYLGH�DQ\�JXLGDQFH�RQ�ZHLJKLQJ�WKHVH�IDFWRUV�RU�KRZ�WR�DSSO\�WKHP��DQG�

H[SUHVVO\�VWDWHV�WKDW�WKH\�DUH�³QRW�LQWHQGHG�WR�EH�H[KDXVWLYH�LQ�HYDOXDWLQJ�ZKHWKHU�D�GLJLWDO�DVVHW�

LV�DQ�LQYHVWPHQW�FRQWUDFW�´��,G���7KH�)UDPHZRUN�DOVR�VWDWHV�WKDW�LW�³LV�QRW�D�UXOH��UHJXODWLRQ��RU�

VWDWHPHQW�RI�WKH�&RPPLVVLRQ��DQG�WKH�&RPPLVVLRQ�KDV�QHLWKHU�DSSURYHG�QRU�GLVDSSURYHG�LWV�

FRQWHQW�´��,G��Q�����7KH�6(&¶V�DFWLRQV�KDYH�OHG�ODZPDNHUV��FRPPHQWDWRUV��DQG�HYHQ�RQH�RI�WKH�
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6(&¶V�RZQ�&RPPLVVLRQHUV��WR�FULWLFL]H�WKH�6(&¶V�IDLOXUH�WR�SURYLGH�FRQFUHWH�JXLGDQFH�LQ�WKLV�

QHZ�DUHD����6HH�VXSUD�S�����

2Q�2FWREHU�����������WKH�6(&�ILOHG�WKLV�DFWLRQ�DQG�DQ�DSSOLFDWLRQ�IRU�D�SUHOLPLQDU\�

LQMXQFWLRQ��MXVW�ZHHNV�EHIRUH�WKH�ODVW�GDWH�WKDW�WKH�721�%ORFNFKDLQ�FRXOG�ODXQFK�XQGHU�WKH�

3XUFKDVH�$JUHHPHQWV�����7KH�6(&¶V�ODZVXLW�FDPH�ZLWKRXW�DQ\�SULRU�UHTXHVW�WKDW�7HOHJUDP�

DWWHPSW�WR�GHOD\�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ�RU�DQ\�ZDUQLQJ�WKDW�WKH�6(&�ZRXOG�VHHN�

LQMXQFWLYH�UHOLHI��

7KLV�&RXUW�VHW�D�KHDULQJ�IRU�)HEUXDU\�����������WR�DGGUHVV�WKH�SDUWLHV¶�PRWLRQV�IRU�

VXPPDU\�MXGJPHQW�DQG�WKH�6(&¶V�DSSOLFDWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ���'XULQJ�D�WHOHSKRQLF�

FRQIHUHQFH�RQ�-DQXDU\����������WKH�6(&�YROXQWDULO\�DJUHHG�WR�IRUJR�DQ�HYLGHQWLDU\�KHDULQJ�RQ�WKH�

LWV�PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ�DQG�WR�SURFHHG�EDVHG�RQ�ZULWWHQ�VXEPLVVLRQV�DQG�RUDO�

DUJXPHQW�DORQH����(&)�1R�������

$5*80(17��

,� *5$06�:,//�127�%(�6(&85,7,(6�)2//2:,1*�/$81&+�2)�7+(�721�
%/2&.&+$,1�

'HIHQGDQWV�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�LQ�WKHLU�IDYRU�EHFDXVH�*UDPV�ZLOO�QRW�EH�

³VHFXULWLHV´�XQGHU�WKH�8�6��IHGHUDO�VHFXULWLHV�ODZV��DQG�WKXV�QR�YLRODWLRQ�RI�WKH�VHFXULWLHV�ODZV�KDV�

RFFXUUHG�RU�LV�OLNHO\�WR�RFFXU�LQ�WKH�IXWXUH�LQ�FRQQHFWLRQ�ZLWK�WKHLU�RIIHU�RU�VDOH���$V�VHW�IRUWK�
BBBBBBBBBBBBBBBBBBBBBBBBBB�
����2ULJLQDOO\��WKH�ODVW�GDWH�WKDW�WKH�ODXQFK�FRXOG�RFFXU�ZDV�2FWREHU�����������EXW�LW�KDV�VLQFH�EHHQ�H[WHQGHG�WR�$SULO�
����������E\�DJUHHPHQW�RI�D�PDMRULW\�RI�WKH�SXUFKDVHUV�LQ�WKH�3ULYDWH�3ODFHPHQW����'HI���������������

����6XPPDU\�MXGJPHQW�LV�DSSURSULDWH�ZKHUH�WKH�HYLGHQFH�VKRZV�³WKDW�WKHUH�LV�QR�JHQXLQH�GLVSXWH�DV�WR�DQ\�PDWHULDO�
IDFW�DQG�WKH�PRYDQW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ�´��)HG��5��&LY��3�����D����³>7@KH�PHUH�H[LVWHQFH�RI�
VRPH�DOOHJHG�IDFWXDO�GLVSXWH�EHWZHHQ�WKH�SDUWLHV�ZLOO�QRW�GHIHDW�DQ�RWKHUZLVH�SURSHUO\�VXSSRUWHG�PRWLRQ�IRU�
VXPPDU\�MXGJPHQW��WKH�UHTXLUHPHQW�LV�WKDW�WKHUH�EH�QR�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�´��$QGHUVRQ�Y��/LEHUW\�/REE\��
,QF�������8�6����������������������VHH�DOVR�=HOQLN�Y��)DVKLRQ�,QVW��2I�7HFK�������)��G������������G�&LU���������WKH�
QRQPRYLQJ�SDUW\�³PD\�QRW�UHVW�XSRQ�WKH�PHUH�DOOHJDWLRQV�RU�GHQLDOV�RI�WKH�DGYHUVH�SDUW\¶V�SOHDGLQJ��EXW�������PXVW�VHW�
IRUWK�VSHFLILF�IDFWV�VKRZLQJ�WKDW�WKHUH�LV�D�JHQXLQH�LVVXH�IRU�WULDO´��DOWHUDWLRQ�LQ�RULJLQDO�����³2QO\�GLVSXWHV�RYHU�IDFWV�
WKDW�PLJKW�DIIHFW�WKH�RXWFRPH�RI�WKH�VXLW�XQGHU�WKH�JRYHUQLQJ�ODZ�ZLOO�SURSHUO\�SUHFOXGH�WKH�HQWU\�RI�VXPPDU\�
MXGJPHQW�´��,G�
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EHORZ��XSRQ�ODXQFK�RI�WKH�721�%ORFNFKDLQ��*UDPV�ZLOO�PRUH�DSSURSULDWHO\�EH�FKDUDFWHUL]HG�DV�D�

FXUUHQF\��DQG�WKXV�H[FOXGHG�IURP�WKH�GHILQLWLRQ�RI�VHFXULW\��RU�D�FRPPRGLW\��OLNH�JROG�RU�VLOYHU��

VXEMHFW�WR�DQWL�IUDXG�DQG�DQWL�PDQLSXODWLRQ�SURWHFWLRQV�XQGHU�WKH�&RPPRGLW\�([FKDQJH�$FW��

7KH�RQO\�EDVLV�IRU�WKH�6(&¶V�FODLP�WKDW�*UDPV�DUH�VHFXULWLHV�LV�WKDW�WKH\�FRQVWLWXWH�

³LQYHVWPHQW�FRQWUDFWV´�XQGHU�+RZH\���$Q�LQYHVWPHQW�FRQWUDFW�³LQYROYHV�DQ�LQYHVWPHQW�RI�PRQH\�

LQ�D�FRPPRQ�HQWHUSULVH�ZLWK�SURILWV�WR�FRPH�VROHO\�IURP�WKH�HIIRUWV�RI�RWKHUV�´��6(&�Y��:�-��

+RZH\��&R�������8�6�������������������VHH�DOVR 8QLWHG�+RXV��)RXQG���,QF��Y��)RUPDQ������8�6��

������������������$OWKRXJK�WKH�6HFRQG�&LUFXLW�KDV�³KHOG�WKDW�WKH�ZRUG�µVROHO\¶�VKRXOG�QRW�EH�

FRQVWUXHG�DV�D�OLWHUDO�OLPLWDWLRQ�´�8QLWHG�6WDWHV�Y��/HRQDUG������)��G����������G�&LU���������ERWK�

WKH�6HFRQG�&LUFXLW¶V�DQG�6XSUHPH�&RXUW¶V�DSSOLFDWLRQ�RI�+RZH\�VXJJHVWV�WKDW�WKH�SURILWV�IURP�

WKH�HIIRUWV�RI�RWKHUV�PXVW�EH�WKH�PRVW�VLJQLILFDQW�HOHPHQW�RI�WKH�LQVWUXPHQW¶V�FKDUDFWHU�WR�VDWLVI\�

+RZH\�����7KH�SXUSRVH�RI�WKH�WHVW�LV�WR�GHWHUPLQH�ZKHWKHU�SXUFKDVHUV�UHTXLUH�WKH�SURWHFWLRQV�RI�

WKH�GLVFORVXUH�UHJLPH�RI�WKH�IHGHUDO�VHFXULWLHV�ODZV��DQG�ZKHUH�WKHUH�LV�QR�FRPPRQ�HQWHUSULVH�RU�

H[SHFWDWLRQV�RI�SURILWV�EDVHG�RQ�WKH�PDQDJHULDO�HIIRUWV�RI�RWKHUV��DSSO\LQJ�WKDW�GLVFORVXUH�UHJLPH�

DGGV�OLWWOH�YDOXH�����,Q�HYDOXDWLQJ�ZKHWKHU�DQ�LQVWUXPHQW�LV�D�VHFXULW\��WKH�6XSUHPH�&RXUW�KDV�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
�� 6HH�6(&�Y��$TXD�6RQLF�3URGXFWV�&RUS�������)��G������������G�&LU���������DVVHVVLQJ�³ZKHWKHU��XQGHU�DOO�WKH�
FLUFXPVWDQFHV��WKH�VFKHPH�ZDV�EHLQJ�SURPRWHG�SULPDULO\�DV�DQ�LQYHVWPHQW�RU�DV�D�PHDQV�ZKHUHE\�SDUWLFLSDQWV�FRXOG�
SRRO�WKHLU�RZQ�DFWLYLWLHV��WKHLU�PRQH\�DQG�WKH�SURPRWHU¶V�FRQWULEXWLRQ�LQ�D�PHDQLQJIXO�ZD\´��HPSKDVLV�DGGHG����VHH�
DOVR�,QW¶O�%KG��RI�7HDPVWHUV��&KDXIIHXUV��:DUHKRXVHPHQ�	�+HOSHUV�RI�$P��Y��'DQLHO������8�6���������������������
�+RZH\�UHTXLUHV�WKDW�LQWHUHVW�DFTXLUHG�PXVW�EH�³VXEVWDQWLDOO\�WKH�FKDUDFWHULVWLFV�RI�D�VHFXULW\´��KROGLQJ�FRXUW�EHORZ�
HUUHG�E\�ILQGLQJ�³DQ�H[SHFWDWLRQ�RI�SURILW�LQ�WKH�SHQVLRQ�SODQ�RQO\�E\�IRFXVLQJ�RQ�RQH�RI�LWV�OHVV�LPSRUWDQW�DVSHFWV�WR�
WKH�H[FOXVLRQ�RI�LWV�PRUH�VLJQLILFDQW�HOHPHQWV�´���FLWDWLRQ�RPLWWHG����

����1XPHURXV�FRXUWV�KDYH�KHOG�WKDW�WKH�TXHVWLRQ�RI�ZKHWKHU�DQ�LQVWUXPHQW�FRQVWLWXWHV�D�³VHFXULW\�´�LQFOXGLQJ�XQGHU�
+RZH\��LV�D�OHJDO�RQH�WR�EH�GHFLGHG�E\�WKH�&RXUW���6HH�+LUVFK�Y��GX3RQW������)��6XSS��������������6�'�1�<��������
�³>7@KH�LVVXH�RI�ZKHWKHU�������WKH�JHQHUDO�SDUWQHUVKLS�LQWHUHVWV�ZHUH�µVHFXULWLHV¶�LV�D�TXHVWLRQ�RI�ODZ�ZKLFK�PD\�EH�
UHVROYHG�E\�WKH�FRXUW�RQ�VXPPDU\�MXGJPHQW�´���DII¶G������)��G�������G�&LU���������VHH�DOVR�6(&�Y��7KRPSVRQ������
)��G���������������WK�&LU���������³>7@KH�XOWLPDWH�GHWHUPLQDWLRQ�ZKHWKHU�DQ�LQVWUXPHQW�LV�D�VHFXULW\�LV�RQH�RI�ODZ�´���
6(&�Y��/LIH�3DUWQHUV��,QF������)��G��������������'�&��&LU���������DQDO\]LQJ�ZKHWKHU�WUDQVDFWLRQV�ZHUH�VHFXULWLHV�DV�D�
TXHVWLRQ�RI�ODZ���VHH�DOVR�8QLWHG�6WDWHV�Y��-RKQVRQ������)��G������������WK�&LU���������RQ�UHK¶J������)��G��������WK�
&LU���������³>7@KHUH�KDV�EHHQ�D�VWHDG\�OLQH�RI�FDVHV�XQGHU�WKH�6HFXULWLHV�$FW�XSKROGLQJ�D�ILQGLQJ�RI�D�µVHFXULW\¶�DV�D�
PDWWHU�RI�ODZ�´���
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HVFKHZHG�PXOWL�IDFWRU�WHVWV�WKDW�ZRXOG�OHDYH�WKH�SDUWLHV�WR�D�WUDQVDFWLRQ�XQDEOH�WR�GHWHUPLQH�

³ZKHWKHU�WKH\�DUH�FRYHUHG�E\�WKH�$FWV�XQWLO�WKH\�HQJDJH�LQ�H[WHQGHG�GLVFRYHU\�DQG�OLWLJDWLRQ´�

RYHU�³HOXVLYH´�FRQFHSWV���/DQGUHWK�7LPEHU�&R��Y��/DQGUHWK������8�6��������������������7KXV���

LQVWUXPHQWV�ZLOO�EH�GHHPHG�VHFXULWLHV�XQGHU�+RZH\�RQO\�LI�WKH\�EHDUV�³µWR�D�YHU\�VXEVWDQWLDO�

GHJUHH�HOHPHQWV�RI�LQYHVWPHQW�FRQWUDFWV�´�,QW
O�%KG��RI�7HDPVWHUV��&KDXIIHXUV��:DUHKRXVHPHQ�	�

+HOSHUV�RI�$P��Y��'DQLHO������8�6�������������������HPSKDVLV�DGGHG���FLWDWLRQ�RPLWWHG����

6LJQLILFDQWO\��WKH�+RZH\�WHVW�LV�DQ�REMHFWLYH�RQH��DQG�WKXV�DQ\�SDUWLFXODU�LQYHVWRU¶V�

VXEMHFWLYH�LQWHQW�LV�LQVXIILFLHQW�WR�UHQGHU�DQ�LQVWUXPHQW�D�VHFXULW\���6HH�$YH��&DSLWDO�0JPW��,,��

/�3��Y��6FKDGHQ������)��G�������������WK�&LU���������6HDJUDYH�&RUS��Y��9LVWD�5HV���,QF�������)��

6XSS������������6�'�1�<���������VHH�DOVR�7HDJXH�Y��%DNNHU��1R����������������:/���������DW�

����WK�&LU��$SU������������³7KH�VXEMHFWLYH�LQWHQWLRQ�RI�D�JLYHQ�SXUFKDVHU�FDQQRW�FRQWURO�ZKHWKHU�

VRPHWKLQJ�LV�D�µVHFXULW\�¶�HOVH�VRPH�PLJKW�KDYH�SXUFKDVHG�VHFXULWLHV�ZKLOH�RWKHUV�GLG�QRW�´����

5DWKHU��FRXUWV�³PXVW�IRFXV�>WKH@�LQTXLU\�RQ�ZKDW�SXUFKDVHUV�ZHUH�RIIHUHG�RU�SURPLVHG´�E\�WKH�

SURPRWHU���:DUILHOG�Y��$ODQL]������)��G��������������WK�&LU���������VHH�DOVR�)LQ+XE� )UDPHZRUN�

IRU�³,QYHVWPHQW�&RQWUDFW´�$QDO\VLV�RI�'LJLWDO�$VVHWV��$SU������������³7KH�LQTXLU\��WKHUHIRUH��LV�

DQ�REMHFWLYH�RQH��IRFXVHG�RQ�WKH�WUDQVDFWLRQ�LWVHOI�DQG�WKH�PDQQHU�LQ�ZKLFK�WKH�GLJLWDO�DVVHW�LV�

RIIHUHG�DQG�VROG�´���

)XUWKHU��³WKH�DQDO\VLV�RI�ZKHWKHU�VRPHWKLQJ�LV�D�VHFXULW\�LV�QRW�VWDWLF�DQG�GRHV�QRW�VWULFWO\�

LQKHUH�WR�WKH�LQVWUXPHQW�>LWVHOI@�´�DQG�HYHQ�ZKHUH�DQ�DVVHW�WKDW�LV�LQLWLDOO\�RIIHUHG�WR�UDLVH�IXQGV�

PD\�FRQVWLWXWH�D�VHFXULWLHV�RIIHULQJ��WKH�LQVWUXPHQW�LWVHOI�³PD\�QR�ORQJHU�UHSUHVHQW�D�VHFXULW\�

RIIHULQJ´�ZKHUH�FLUFXPVWDQFHV�KDYH�FKDQJHG��LQFOXGLQJ�WKH�ZD\�LW�LV�ODWHU�PDUNHWHG���6HH�+LQPDQ��

VXSUD�QRWH����VHH�DOVR�6(&�Y��8QLWHG�%HQHILW�/LIH�,QV��&R�������8�6�������������������0DULQH�

%DQN�Y��:HDYHU������8�6������������Q������������³(DFK�WUDQVDFWLRQ�PXVW�EH�DQDO\]HG�DQG�
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HYDOXDWHG�RQ�WKH�EDVLV�RI�WKH�FRQWHQW�RI�WKH�LQVWUXPHQWV�LQ�TXHVWLRQ��WKH�SXUSRVHV�LQWHQGHG�WR�EH�

VHUYHG��DQG�WKH�IDFWXDO�VHWWLQJ�DV�D�ZKROH�´���

+HUH��WKH�UHFRUG�GHPRQVWUDWHV�WKDW�WKH�6(&�FDQQRW�HVWDEOLVK�WZR�SURQJV�RI�+RZH\������

IROORZLQJ�ODXQFK�RI�WKH�721�%ORFNFKDLQ��IXWXUH�*UDP�SXUFKDVHUV�ZLOO�QRW�KDYH�DQ�H[SHFWDWLRQ�

RI�SURILWV�EDVHG�RQ�WKH�HQWUHSUHQHXULDO�RU�PDQDJHULDO�HIIRUWV�RI�7HOHJUDP��LQIUD���,�$����DQG��

����WKHUH�ZLOO�EH�QR�FRPPRQ�HQWHUSULVH�LQ�*UDPV��LQIUD���,�%����

$� *UDP�3XUFKDVHUV�:LOO�1RW�+DYH�DQ�([SHFWDWLRQ�
RI�3URILWV�%DVHG�RQ�WKH�0DQDJHULDO�(IIRUWV�RI�2WKHUV�

)LUVW��WKH�XQGLVSXWHG�IDFWV�HVWDEOLVK�WKDW�*UDP�SXUFKDVHUV�LQ�WKH�PDUNHW�ZLOO�QRW�KDYH�DQ�

H[SHFWDWLRQ�RI�SURILWV�EDVHG�RQ�WKH�PDQDJHULDO�HIIRUWV�RI�7HOHJUDP�IROORZLQJ�ODXQFK�RI�WKH�721�

%ORFNFKDLQ�DQG�FUHDWLRQ�RI�*UDPV���,QGHHG��DQ�REMHFWLYH�LQTXLU\�UHJDUGLQJ�*UDPV��WKHLU�

FKDUDFWHULVWLFV��DQG�7HOHJUDP¶V�SXEOLF�VWDWHPHQWV�DERXW�WKHP��PDNHV�FOHDU�WKDW�'HIHQGDQWV�KDYH�

QRW�OHG�IXWXUH�SXUFKDVHUV�WR�H[SHFW�SURILWV�EDVHG�RQ�7HOHJUDP¶V�RQJRLQJ�HIIRUWV��

�� *UDPV�:HUH�'HVLJQHG�DQG�3URPRWHG�IRU�&RQVXPSWLYH�8VH�

7KH�UHFRUG�GHPRQVWUDWHV�WKDW�*UDPV�ZHUH�GHYHORSHG�DQG�PDUNHWHG�SULQFLSDOO\�IRU�WKHLU�

FRQVXPSWLYH�XWLOLW\�DQG�DV�D�PHGLXP�RI�H[FKDQJH�WR�SXUFKDVH�JRRGV�DQG�VHUYLFHV���$V�WKH�

6XSUHPH�&RXUW�H[SODLQHG�LQ�)RUPDQ��³>Z@KDW�GLVWLQJXLVKHV�D�VHFXULW\�WUDQVDFWLRQ�������LV�DQ�

LQYHVWPHQW�ZKHUH�RQH�SDUWV�ZLWK�KLV�PRQH\�LQ�WKH�KRSH�RI�UHFHLYLQJ�SURILWV�IURP�WKH�HIIRUWV�RI�

RWKHUV��DQG�QRW�ZKHUH�KH�SXUFKDVHV�D�FRPPRGLW\�IRU�SHUVRQDO�FRQVXPSWLRQ�´������8�6��DW������

VHH�DOVR�)UHGHULNVHQ�Y��3RORZD\������)��G��������������WK�&LU����������,Q�RWKHU�ZRUGV��³ZKHQ�D�

SXUFKDVHU�LV�PRWLYDWHG�E\�D�GHVLUH�WR�XVH�RU�FRQVXPH�WKH�LWHP�SXUFKDVHG�������WKH�VHFXULWLHV�ODZV�

GR�QRW�DSSO\�´��)RUPDQ������8�6��DW�����������
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6LPLODU�WR�%LWFRLQ��ZKLFK�WKH�6(&�KDV�FRQFOXGHG�LV�QRW�D�VHFXULW\�����*UDPV�ZHUH�

GHVLJQHG�IURP�WKH�RXWVHW�WR�EH�D�VWRUH�RI�YDOXH�DQG�PHDQV�RI�SD\PHQW�IRU�JRRGV�DQG�VHUYLFHV���

�6HH�VXSUD�S������'HI���������������$GGLWLRQDOO\��OLNH�(WKHU��*UDPV�ZHUH�GHVLJQHG�WR�KDYH�

FRQVXPSWLYH�XWLOLW\�DV�D�PHDQV�IRU�SRZHULQJ�GHFHQWUDOL]HG�DSSOLFDWLRQV�DQG�VPDUW�FRQWUDFWV�EXLOW�

RQ�WKH�721�%ORFNFKDLQ����'HI����������������,Q�IDFW��WKH�UHFRUG�UHIOHFWV�WKDW�QXPHURXV�WKLUG�

SDUWLHV�KDYH�DOUHDG\�EHJXQ�WR�GHYHORS�VXFK�DSSOLFDWLRQV�DQG�XVHV�IRU�*UDPV�LQ�WKH�721�

HFRV\VWHP��VHH�VXSUD�SS����������HIIRUWV�WKDW�XQGHUVFRUH�WKH�FRQVXPSWLYH�QDWXUH�RI�*UDPV���6HH�

)UHGHULNVHQ������)��G�DW�������VHH�DOVR�6(&�Y��5�*��5H\QROGV�(QWHUV���,QF�������)��G������������

Q������WK�&LU���������

7KLV�LV�DOVR�FRQVLVWHQW�ZLWK�7HOHJUDP¶V�PDUNHWLQJ�WR�IXWXUH�*UDP�SXUFKDVHUV���,Q�LWV�

3XEOLF�1RWLFH��7HOHJUDP�VWUHVVHG�WKDW�SXUFKDVHUV�³VKRXOG�127�H[SHFW�DQ\�SURILWV�EDVHG�RQ�\RXU�

SXUFKDVH�RU�KROGLQJ�RI�*UDPV��DQG�7HOHJUDP�PDNHV�QR�SURPLVHV�WKDW�\RX�ZLOO�PDNH�DQ\�SURILWV���

*UDPV�DUH�LQWHQGHG�WR�DFW�DV�D�PHGLXP�RI�H[FKDQJH�EHWZHHQ�XVHUV�LQ�WKH�721�HFRV\VWHP��

*UDPV�DUH�127�LQYHVWPHQW�SURGXFWV�DQG�WKHUH�VKRXOG�EH�12�H[SHFWDWLRQ�RI�IXWXUH�SURILW�RU�JDLQ�

IURP�WKH�SXUFKDVH��VDOH�RU�KROGLQJ�RI�*UDPV�´���6XSUD�S��������6LPLODUO\��7HOHJUDP�HPSKDVL]HG�

WKDW�³*UDPV�ZRQ¶W�KHOS�\RX�JHW�ULFK�´�DQG�³>L@I�\RX�EX\�JUDPV�DW�VRPH�SRLQW�LQ�WKH�IXWXUH��WKLV�

ZRQ¶W�PHDQ�\RX�µRZQ�D�SLHFH�RI�7HOHJUDP�¶�*UDPV�GRQ¶W�JLYH�WKHLU�KROGHUV�DQ\�VSHFLDO�ULJKWV��

MXVW�OLNH�RZQLQJ�(XURV�GRHVQ¶W�JLYH�\RX�VKDUHV�LQ�WKH�(XURSHDQ�8QLRQ�´���'HI���������������

7KLV�LV�FRQVLVWHQW�ZLWK�'HIHQGDQWV¶�VWDWHPHQWV�LQ�WKH�PDWHULDOV�SURYLGHG�WR�3ULYDWH�

3ODFHPHQW�SXUFKDVHUV��ZKLFK�VWDWHG�WKDW�*UDPV�ZHUH�EHLQJ�GHYHORSHG�DV�³D�FU\SWRFXUUHQF\�XVHG�

IRU�UHJXODU�YDOXH�H[FKDQJH�LQ�WKH�GDLO\�OLYHV�RI�RUGLQDU\�SHRSOH�������D�GHFHQWUDOL]HG�FRXQWHUSDUW�RI�
BBBBBBBBBBBBBBBBBBBBBBBBBB�
�� 6HH�/HWWHU�WR�&LSKHU�7HFKQRORJLHV�0DQDJHPHQW�/3��%UHQW�-��)LHOGV��$VVRF��'LU���'LVFORVXUH�5HYLHZ�DQG�
$FFRXQWLQJ�2IILFH��6HF��([FK��&RPP¶Q��2FW������������KWWSV���ZZZ�VHF�JRY�$UFKLYHV�HGJDU�GDWD����������
�������������������ILOHQDPH��SGI��
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HYHU\GD\�PRQH\�±�D�WUXO\�PDVV�PDUNHW�FXUUHQF\�´���'HI����������������,Q�WKH�5LVN�)DFWRUV��

7HOHJUDP�H[SUHVVO\�GLVWLQJXLVKHG�*UDPV�IURP�DQ�LQYHVWPHQW�OLNH�VWRFNV��VWDWLQJ�WKDW�D�SXUFKDVHU�

RI�*UDPV�ZDV�QRW�³HQWLWOHG�������WR�YRWH�RU�UHFHLYH�GLYLGHQGV�RU�EH�GHHPHG�WKH�KROGHU�RI�VKDUHV�RI�

>7HOHJUDP�RU�721�,VVXHU@�IRU�DQ\�SXUSRVH�´���,G�����������7KXV��WKH�FOHDU�LPSHWXV�EHKLQG�*UDPV�

ZDV�WR�UHVROYH�WKH�LVVXHV�WKDW�SODJXHG�RWKHUV¶�DWWHPSWV�WR�GHYHORS�D�XVHIXO��PDVV�PDUNHW�

FU\SWRFXUUHQF\��DV�UHIOHFWHG�DQG�EROVWHUHG�E\�'HIHQGDQWV¶�VWDWHPHQWV�HPSKDVL]LQJ�*UDPV¶�

FRQVXPSWLYH�QDWXUH���6HH�7HDJXH�Y��%DNNHU������)��G�����DW�����WK�&LU���������³,I�WKH�LQYHVWRUV�

ZHUH�DWWUDFWHG�SULPDULO\�E\�WKH�SURVSHFW�RI�DFTXLULQJ�XVH�DQG�QRW�>E\@�ILQDQFLDO�UHWXUQV�RQ�WKHLU�

LQYHVWPHQW�WKHUH�LV�QR�VHFXULW\�´��DOWHUDWLRQ�LQ�RULJLQDO���FLWDWLRQ�RPLWWHG����

,Q�WKLV�UHJDUG��*UDPV�DUH�PRUH�DSSURSULDWHO\�EH�YLHZHG�DV�D�FXUUHQF\��ZKLFK�LV�H[SUHVVO\�

H[FOXGHG�IURP�WKH�GHILQLWLRQ�RI�³VHFXULW\�´�����8�6�&������F�D����������1XPHURXV�FRXUWV�KDYH�

UHFRJQL]HG�WKDW�YLUWXDO�FXUUHQFLHV�OLNH�%LWFRLQ�VKDUH�DOO�WKH�FRPPRQ�FKDUDFWHULVWLFV�ZLWK�

FXUUHQFLHV���6HH��H�J���8QLWHG�6WDWHV�Y��8OEULFKW�����)��6XSS���G�����������6�'�1�<��������

�³,QGHHG��WKH�RQO\�YDOXH�IRU�%LWFRLQ�OLHV�LQ�LWV�DELOLW\�WR�SD\�IRU�WKLQJV�±�LW�LV�GLJLWDO�DQG�KDV�QR�

HDUWKO\�IRUP��LW�FDQQRW�EH�SXW�RQ�D�VKHOI�DQG�ORRNHG�DW�RU�FROOHFWHG�LQ�D�QLFH�GLVSOD\�FDVH�´���

8QLWHG�6WDWHV�Y��)DLHOOD�����)��6XSS���G�����������6�'�1�<���������VHH�DOVR�6(&�Y��6KDYHUV��1R��

�����&9�����������:/����������DW����(�'��7H[��$XJ������������³7KH�RQO\�OLPLWDWLRQ�RI�

%LWFRLQ�LV�WKDW�LW�LV�OLPLWHG�WR�WKRVH�SODFHV�WKDW�DFFHSW�LW�DV�FXUUHQF\���+RZHYHU��LW�FDQ�DOVR�EH�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����%ODFN¶V�/DZ�'LFWLRQDU\�GHILQHV�FXUUHQF\�DV�³>D@Q�LWHP��VXFK�DV�D�FRLQ��JRYHUQPHQW�QRWH��RU�EDQNQRWH��WKDW�
FLUFXODWHV�DV�D�PHGLXP�RI�H[FKDQJH�´��&XUUHQF\��%ODFN¶V�/DZ�'LFWLRQDU\����WK�HG����������6LPLODUO\��0HUULDP�
:HEVWHU¶V�GLFWLRQDU\�GHILQHV�³FXUUHQF\´�DV�³VRPHWKLQJ��VXFK�DV�FRLQV��WUHDVXU\�QRWHV��DQG�EDQNQRWHV��WKDW�LV�LQ�
FLUFXODWLRQ�DV�D�PHGLXP�RI�H[FKDQJH�´��&XUUHQF\��0HUULDP�:HEVWHU��KWWSV���ZZZ�P�Z�FRP�GLFWLRQDU\�FXUUHQF\�
�ODVW�YLVLWHG�-DQ��������������$OWKRXJK�WKH�6HFXULWLHV�$FW�GRHV�QRW�LQFOXGH�WKH�VDPH�H[SUHVV�H[FOXVLRQ�RI�³FXUUHQF\�´�
WKH�GHILQLWLRQV�RI�³VHFXULW\´�XQGHU�ERWK�6HFWLRQ���D������RI�WKH�([FKDQJH�$FW�DQG�6HFWLRQ���D�����RI�WKH�6HFXULWLHV�
$FW�DUH�QHDUO\�LGHQWLFDO�DQG�KDYH�EHHQ�WUHDWHG�DV�VXFK���6HH�6(&�Y��(GZDUGV������8�6�������������������
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H[FKDQJHG�IRU�FRQYHQWLRQDO�FXUUHQFLHV��VXFK�DV�WKH�8�6��GROODU��(XUR��<HQ��DQG�<XDQ���7KHUHIRUH��

%LWFRLQ�LV�D�FXUUHQF\�RU�IRUP�RI�PRQH\�´������7KLV�UHDVRQLQJ�DSSOLHV�HTXDOO\�WR�*UDPV��

�� $Q\�([SHFWDWLRQ�RI�3URILWV�:LOO�1RW�%H�%DVHG�RQ�7HOHJUDP¶V�(IIRUWV�

�D� 7HOHJUDP�+DV�'LVFODLPHG�$Q\�3URPLVH�RI�)XWXUH�(IIRUWV�

(YHQ�LI�VRPH SXUFKDVHUV�PD\�H[SHFW�WR�SURILW�IURP�WKHLU�IXWXUH�DFTXLVLWLRQ�RI�*UDPV��

VXFK�H[SHFWDWLRQV�ZRXOG�QRW�EH�EDVHG�RQ�WKH�IXWXUH�HIIRUWV�RI�'HIHQGDQWV�IROORZLQJ�ODXQFK�RI�WKH�

721�%ORFNFKDLQ���&RXUWV�JHQHUDOO\�KDYH�RQO\�IRXQG�WKLV�SURQJ�VDWLVILHG�LI�³WKH�HIIRUWV�PDGH�E\�

WKRVH�RWKHU�WKDQ�WKH�LQYHVWRU�DUH�WKH�XQGHQLDEO\�VLJQLILFDQW�RQHV��WKRVH�HVVHQWLDO�PDQDJHULDO�

HIIRUWV�ZKLFK�DIIHFW�WKH�IDLOXUH�RU�VXFFHVV�RI�WKH�HQWHUSULVH�´��6(&�Y��*OHQQ�:��7XUQHU�(QWHUV���

,QF�������)��G������������WK�&LU���������HPSKDVLV�DGGHG����+HUH��DV�GLVFXVVHG��7HOHJUDP¶V�

³HVVHQWLDO�HQWUHSUHQHXULDO�HIIRUWV´�ZLOO�KDYH�EHHQ�FRPSOHWHG�E\�WKH�WLPH�WKH�721�%ORFNFKDLQ�LV�

ODXQFKHG�DQG�*UDPV�DUH�DYDLODEOH�IRU�SXUFKDVH��DQG�LW�ZLOO�QRW�RFFXS\�DQ\�PDQDJHULDO�SRVLWLRQ�

ZLWKLQ�WKH�HFRV\VWHP����6HH��H�J�� 'HI���������������������$W�WKDW�SRLQW��WKH�721�%ORFNFKDLQ�DQG�

*UDPV�ZLOO�³RSHUDWH>@�LQ�VXFK�D�PDQQHU�WKDW�SXUFKDVHUV�ZRXOG�QR�ORQJHU�UHDVRQDEO\�H[SHFW�

>'HIHQGDQWV@�WR�FDUU\�RXW�HVVHQWLDO�PDQDJHULDO�RU�HQWUHSUHQHXULDO�HIIRUWV�´��)UDPHZRUN��

,I�WKHUH�ZHUH�DQ\�GRXEW�RQ�WKLV�SRLQW��'HIHQGDQWV�GLVSHOOHG�LW�LQ�WKHLU�3XEOLF�1RWLFH��LQ�

ZKLFK�WKH\�VWDWHG�WKDW�WKH\�³DUH�FUHDWLQJ�D�GHFHQWUDOL]HG�SODWIRUP�IRU�HYHU\RQH���2QFH�LW�ODXQFKHV��

7HOHJUDP�ZRQ¶W�EH�REOLJDWHG�WR�PDLQWDLQ�WKH�SODWIRUP�RU�FUHDWH�DQ\�DSSV�IRU�LW���,W¶V�SRVVLEOH�ZH�

QHYHU�ZLOO�´���6XSUD�S������HPSKDVLV�DGGHG�����'HIHQGDQWV�IXUWKHU�VWDWHG�WKDW�³RQFH�WKH�721�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����&RQVLVWHQW�ZLWK�WKHVH�IDFWV��DW�OHDVW�RQH�UHJXODWRU�KDV�DOUHDG\�FRPH�WR�WKH�FRQFOXVLRQ�WKDW�*UDPV�DUH�FXUUHQF\�RU�
PRQH\���7KH�8QLWHG�6WDWHV�'HSDUWPHQW�RI�7UHDVXU\¶V�)LQDQFLDO�&ULPHV�(QIRUFHPHQW�1HWZRUN��³)LQ&(1´���LQ�
UHODWLRQ�WR�WKH�SURYLVLRQ�RI�*UDPV�WR�WKH�3ULYDWH�3ODFHPHQW�SXUFKDVHUV��FRQVLGHUV�721�,VVXHU�,QF�WR�EH�D�0RQH\�
6HUYLFHV�%XVLQHVV�VXEMHFW�WR�WKH�%DQN�6HFUHF\�$FW����'HI���������������$V�D�UHVXOW�RI�WKLV�GHWHUPLQDWLRQ��721�,VVXHU�
,QF�PXVW�UHJLVWHU�ZLWK�)LQ&(1�DV�D�0RQH\�6HUYLFHV�%XVLQHVV�LQ�WKH�8�6���ZKLFK�LW�GLG�RQ�$XJXVW��������������,G�
��������%\�GHILQLWLRQ��0RQH\�6HUYLFHV�%XVLQHVVHV�GR�³QRW�LQFOXGH��������>D@�SHUVRQ�UHJLVWHUHG�ZLWK��DQG�IXQFWLRQDOO\�
UHJXODWHG�RU�H[DPLQHG�E\��WKH�6(&�RU�WKH�&)7&��������´����&�)�5�������������II�����LL���
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%ORFNFKDLQ�LV�ODXQFKHG��7HOHJUDP�ZLOO�RFFXS\�WKH�VDPH�SRVLWLRQ�DV�DQ\�RWKHU�SDUW\�ZLWK�UHVSHFW�

WR�WKH�721�%ORFNFKDLQ��DQG�ZLOO�QRW�KDYH�DQ\�FRQWURO�RYHU��DQ\�XQLTXH�ULJKWV�ZLWKLQ��RU�DQ\�

UHVSRQVLELOLW\�IRU�WKH�PDQDJHPHQW�RI��WKH�721�%ORFNFKDLQ�´���6XSUD�S���������

)DU�IURP�SURPLVLQJ�FRQWLQXHG�LQYROYHPHQW��'HIHQGDQWV�H[SODLQHG�LQ�QR�XQFHUWDLQ�WHUPV�

WKDW�WKH\�³ZRQ¶W�EH�DEOH�WR�FRQWURO�WKH�EORFNFKDLQ�DQG�WKH�HFRV\VWHP�DIWHU�LW�ODXQFKHV���3UHWW\�

PXFK�OLNH�DQ�DUFKLWHFW�ZKR�GHVLJQHG�D�VN\VFUDSHU�FDQ¶W�FRQWURO�ZKDW�KDSSHQV�ZLWK�WKH�EXLOGLQJ�

DIWHU�LW¶V�ILQLVKHG�±�LQFOXGLQJ�ZKDW�JHWV�EXLOW�DURXQG��LQVLGH�RU�RQ�WRS�RI�LW�´���6XSUD�S������

,QGHHG��EHFDXVH�WKH�721�%ORFNFKDLQ¶V�FRGH�LV�FRPSOHWHO\�RSHQ�VRXUFH��

LW�LV�7HOHJUDP¶V�JRDO�DQG�KRSH�WKDW�WKH�GHFHQWUDOL]HG�FRPPXQLW\�RI�WKLUG�SDUW\�
GHYHORSHUV�DQG�RWKHUV�ZLOO�FRQWULEXWH�WR�WKH�721�HFRV\VWHP�WKURXJK�WKH�
GHYHORSPHQW�RI�DSSOLFDWLRQV�DQG�VPDUW�FRQWUDFWV���,W�ZLOO�EH�WKH�VROH�UHVSRQVLELOLW\�
RI�WKLUG�SDUWLHV�DQG�RU�WKH�FRPPXQLW\�WR�DGRSW�DQG�LPSOHPHQW�VXFK�DSSOLFDWLRQV�RU�
VPDUW�FRQWUDFWV�RQ�WKH�721�%ORFNFKDLQ�LQ�WKH�PDQQHU�WKH\�FKRRVH��

�6XSUD�S������'HI����������������

*LYHQ�WKHVH�XQGLVSXWHG�DQG�XQHTXLYRFDO�VWDWHPHQWV��*UDPV�FDQQRW�EH�FRQVLGHUHG�

VHFXULWLHV�XQGHU�+RZH\�HYHQ�LI�SXUFKDVHUV�JHQHUDOO\�KRSH�RU�H[SHFW�WKH�721�%ORFNFKDLQ�WR�

IXUWKHU�LPSURYH�RYHU�WLPH���,Q�5RGULJXH]�Y��%DQFR�&HQWUDO�&RUS�������)��G�����VW�&LU���������

EX\HUV�ZHUH�³VROG�ODQG�LQ�LQGLYLGXDO�SDUFHOV�ZLWK�VWURQJ�DQG�UHSHDWHG�VXJJHVWLRQV�WKDW�WKH�

VXUURXQGLQJ�DUHD�ZRXOG�GHYHORS�LQWR�D�WKULYLQJ�UHVLGHQWLDO�FRPPXQLW\�´��,G��DW������7KH�FRXUW�

UHMHFWHG�WKH�DUJXPHQW�WKDW�WKHVH�VXJJHVWLRQV�WXUQHG�WKH�ODQG�VDOHV�LQWR�VHFXULWLHV�XQGHU�+RZH\��

KROGLQJ�WKDW�³DSDUW�IURP�WKH�SURPLVH�RI�DQ�H[LVWLQJ�ORGJH�RU�D�QHZ�FRXQWU\�FOXE��WKH�HYLGHQFH�GLG�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����7HOHJUDP�DOVR�H[SUHVVO\�GLVFODLPHG�DQ\�VXFK�REOLJDWLRQV�LQ�WKH�3ULYDWH�3ODFHPHQW�PDWHULDOV�VHQW�WR�SULYDWH�
LQYHVWRUV�ZKLOH�HPSKDVL]LQJ�WKDW�³WKH�IXWXUH�RI�721�LV�LQ�WKH�KDQGV�RI�WKH�JOREDO�RSHQ�VRXUFH�FRPPXQLW\�´���6HH
'HI����������������$OWKRXJK�WKH�3ULYDWH�3ODFHPHQW�0DWHULDOV�ZHUH�PHDQW�WR�EH�NHSW�FRQILGHQWLDO��VRPH�ZHUH�OHDNHG�
WR�WKH�SXEOLF�WKURXJK�SDUWLHV�RWKHU�WKDQ�'HIHQGDQWV����,G�����������,Q�DQ\�HYHQW��7HOHJUDP¶V�3XEOLF�1RWLFH�H[SUHVVO\�
³VXSHUVHGHV´�DQ\�SUHYLRXV�FRPPXQLFDWLRQV�EHWZHHQ�7HOHJUDP�DQG�SULYDWH�LQYHVWRUV�WR�ZKLFK�SRWHQWLDO�IXWXUH�*UDP�
SXUFKDVHUV�PD\�KDYH�EHFRPH�SULY\����,G����������
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QRW�VKRZ�WKDW�WKH�SURPRWHU�RU�DQ\�RWKHU�REOLJDWHG�SHUVRQ�RU�HQWLW\�ZDV�SURPLVLQJ�WKH�EX\HUV�WR�

EXLOG�RU�SURYLGH�DQ\WKLQJ�´��,G�

7KH�VDPH�LV�WUXH�KHUH��ZKHUH�WKH�HYLGHQFH�QRW�RQO\�IDLOV�WR�VKRZ�WKDW�'HIHQGDQWV�

SURPLVHG�WR�FRQWLQXH�WR�GHYHORS�WKH�721�%ORFNFKDLQ�IROORZLQJ�LWV�ODXQFK��EXW�UDWKHU�HVWDEOLVKHV�

WKDW�WKH\�SXEOLFO\�GLVFODLPHG�DQ\�VXFK�FRPPLWPHQWV���6HH�+DSS\�,QY��*US��Y��/DNHZRUOG�3URSV���

,QF�������)��6XSS������������1�'��&DO���������³7KH�>+RZH\@�WHVW�LV�QRW�IXOILOOHG�ZKHQ�WKHUH�DUH�

SURPLVHV�RI�WKH�JHQHUDO�QDWXUH�PDGH�E\�GHIHQGDQWV�LQ�WKHLU�OLWHUDWXUH�DQG�KDQGRXWV��EXW�QR�DFWXDO�

FRPPLWPHQWV�WR�SHUIRUP�VSHFLILF�VHUYLFHV�´���VHH�DOVR�*XLGHOLQHV�DV�WR�WKH�$SSOLFDELOLW\�RI�WKH�

)HGHUDO�6HFXULWLHV�/DZV�WR�2IIHUV�DQG�6DOHV�RI�&RQGRPLQLXPV�RU�8QLWV�LQ�D�5HDO�(VWDWH�

'HYHORSPHQW��6HFXULWLHV�$FW�RI������5HOHDVH�1R��������-DQXDU\�����������RIIHU�RI�UHDO�HVWDWH�

ZLWKRXW�DQ\�FROODWHUDO�DUUDQJHPHQWV�ZLWK�VHOOHU�RU�RWKHUV�GRHV�QRW�LQYROYH�WKH�RIIHU�RI�D�VHFXULW\���

�E� $Q\�3URILWV�%DVHG�RQ�6SHFXODWLYH�7UDGLQJ�$UH�,QVXIILFLHQW�7R�
7XUQ�*UDPV�,QWR�6HFXULWLHV

7KLUG��HYHQ�LI�VRPH�*UDP�SXUFKDVHUV�DFTXLUH�*UDPV�ZLWK�WKH�H[SHFWDWLRQ�RI�WUDGLQJ�WKHP�

IRU�SRWHQWLDO�SURILW��VXFK�H[SHFWDWLRQV�ZLOO�EH�EDVHG�RQ�WKH�PDUNHW�YDOXH�RI�*UDPV��ZKLFK��

IROORZLQJ�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ��ZLOO�IOXFWXDWH�GXH�WR�PDUNHW�IDFWRUV�DQG�QRW�WKH�

RQJRLQJ�HIIRUWV�RI�'HIHQGDQWV����6HH�'HI����������������&RXUWV�FRQVLVWHQWO\�KROG�WKDW�VXFK�SURILWV�

DUH�LQVXIILFLHQW�XQGHU�+RZH\�²�DQG��LQGHHG��FRXOG�EH�DSSOLHG�WR�DQ\�FRPPRGLW\�RU�VSHFXODWLYH�

FRQVXPHU�JRRG��OLNH�FRPLF�ERRNV����6HH��H�J���6(&�Y��%HOPRQW�5HLG�	�&R�������)��G������������

��WK�&LU���������³>3@XUFKDVHUV�LQ�WKLV�FDVH�KDG�DV�WKHLU�SULPDU\�SXUSRVH�WR�SURILW�IRU�WKH�

DQWLFLSDWHG�LQFUHDVH�LQ�WKH�ZRUOG�SULFH�RI�JROG�´���6LQYD��,QF��Y��0HUULOO��/\QFK��3LHUFH��)HQQHU�	�

6PLWK��,QF�������)��6XSS������������6�'�1�<���������³7KH�PHUH�SUHVHQFH�RI�D�VSHFXODWLYH�PRWLYH�

RQ�WKH�SDUW�RI�WKH�SXUFKDVHU�RU�VHOOHU�GRHV�QRW�HYLGHQFH�WKH�H[LVWHQFH�RI�DQ�µLQYHVWPHQW�FRQWUDFW¶�

ZLWKLQ�WKH�PHDQLQJ�RI�WKH�VHFXULWLHV�DFWV�´����7KLV�LV�EHFDXVH�³>D@Q�LQYHVWRU�ZKR�KDV�WKH�DELOLW\�WR�
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FRQWURO�WKH�SURILWDELOLW\�RI�KLV�LQYHVWPHQW��HLWKHU�E\�KLV�RZQ�HIIRUWV�RU�E\�PDMRULW\�YRWH�LQ�JURXS�

YHQWXUHV��LV�QRW�GHSHQGHQW�XSRQ�WKH�PDQDJHULDO�VNLOOV�RI�RWKHUV�´��*RUGRQ�Y��7HUU\������)��G������

�������WK�&LU�����������

6LQFH�WKH�YDOXH�RI�SRVW�ODXQFK�*UDPV�ZLOO�EH�GHWHUPLQHG�E\�PDUNHW�IRUFHV��DQ\�SXUFKDVHU�

ZLOO�KDYH�FRPSOHWH�FRQWURO�RYHU�ZKHQ�WR�EX\�DQG�VHOO�WKHP��DVVXPLQJ�WKDW�WKH\�FKRRVH�WR�EX\�

DQG�VHOO�UDWKHU�WKDQ�FRQVXPH��ZKLFK��DV�GHVFULEHG�DERYH��LV�WKH�SULPDU\�SXUSRVH�RI�*UDPV�����'HI��

�������������������,Q�WKLV�UHJDUG��*UDPV�DUH�PRUH�OLNH�FRPPRGLWLHV��VXEMHFW�WR�IUDXG�DQG�

PDQLSXODWLRQ�SURKLELWLRQV�XQGHU�WKH�&)7&¶V�UHJXODWRU\�UHJLPH���,QGHHG��DW�OHDVW�RQH�FRXUW�KDV�

FRQFOXGHG�WKDW�YLUWXDO�FXUUHQFLHV�DUH�FRPPRGLWLHV�ZLWKLQ�WKH�&)7&¶V�UHJXODWRU\�SURWHFWLRQV���

&RPPRGLW\�)XWXUHV�7UDGLQJ�&RPP¶Q�Y��0F'RQQHOO������)��6XSS���G�����������(�'�1�<���������

VHH�DOVR�,Q�UH�&RLQIOLS��,QF���&)7&�'NW��1R��������������:/����������DW����&)7&�6HSW������

�������³%LWFRLQ�DQG�RWKHU�YLUWXDO�FXUUHQFLHV�DUH�������SURSHUO\�GHILQHG�DV�FRPPRGLWLHV�´����-XVW�

UHFHQWO\��WKH�&KDLUPDQ�RI�WKH�&)7&�VWDWHG�WKDW�(WKHU�³LV�D�FRPPRGLW\��DQG�WKHUHIRUH�LW�ZLOO�EH�

UHJXODWHG�XQGHU�WKH�>&RPPRGLW\�([FKDQJH�$FW@�´����/LNH�RWKHU�FRPPRGLWLHV�WKDW�FRXUWV�KDYH�

KHOG�DUH�QRW�VHFXULWLHV��DQ\�H[SHFWDWLRQ�RI�SURILWV�ZLOO�GHSHQG�XSRQ�EX\HUV¶�DIILUPDWLYH�DFWLRQV�

DQG�PDUNHW�IRUFHV��QRW�WKH�PDQDJHULDO�HIIRUWV�RI�RWKHUV���6HH�%HOPRQW�5HLG������)��G�DW���������

�JROG�FRLQV�QRW�VHFXULWLHV���1RD�Y��.H\�)XWXUHV��,QF�������)��G�������������WK�&LU���������VLOYHU�

EDUV�QRW�VHFXULWLHV���6YHWV�Y��2VERUQH�3UHFLRXV�0HWDOV�&R���1R��&���������%$&�������:/�

��������DW����1�'��&DO��-XQH�����������SUHFLRXV�PHWDOV�QRW�VHFXULWLHV���%HUPDQ�Y��'HDQ�:LWWHU�

	�&R�������)��6XSS������������&�'��&DO���������\HQ�IXWXUHV�FRQWUDFWV�QRW�VHFXULWLHV���6FKZDUW]�Y��

BBBBBBBBBBBBBBBBBBBBBBBBBB�
���3UHVV�5HOHDVH�1R�����������+HDWK�3��7DUEHUW��&KDLUPDQ��8�6��&RPPRGLW\�)XWXUHV�7UDGLQJ�&RPP¶Q��2FW������
�������KWWSV���FIWF�JRY�3UHVV5RRP�3UHVV5HOHDVHV����������
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%DFKH�	�&R�������)��6XSS���������������6�'��,RZD��������FRQWUDFWV�IRU�VDOH�RI�QLFNHO�QRW�

VHFXULWLHV���6LQYD��,QF�������)��6XSS��DW������FRQWUDFWV�WR�SXUFKDVH�VXJDU�QRW�VHFXULWLHV���

2Q�WKLV�VFRUH��WKH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�WKH�DYDLODELOLW\�RI�DQRWKHU�IHGHUDO�

UHJXODWRU\�VFKHPH�WR�SURWHFW�LQYHVWRUV�LV�D�IDFWRU�WKDW�ZHLJKV�DJDLQVW�H[WHQGLQJ�WKH�IHGHUDO�

VHFXULWLHV�ODZV���6HH�0DULQH�%DQN������8�6��DW���������'DQLHO������8�6��DW���������VHH�DOVR�

:DOVK�Y��,QW¶O�3UHFLRXV�0HWDOV�&RUS�������)��6XSS����������������'��8WDK��������GHFOLQLQJ�WR�

³VWUHWFK�WKH�SURWHFWLRQ�RI�WKH�VHFXULWLHV�ODZV´�ZKHUH�&)7&�KDG�³ILOOHG�WKH�SURWHFWLYH�UHJXODWRU\�

JDS´����7KLV�DOVR�ZHLJKV�LQ�IDYRU�RI�WKH�FRQFOXVLRQ�WKDW�*UDPV�DUH�QRW�VHFXULWLHV��

�F� $Q\�)XWXUH�(IIRUWV�%\�7HOHJUDP�:RXOG�1RW�%H�³(VVHQWLDO´�

)LQDOO\��HYHQ�LI�7HOHJUDP�ZHUH�WR�FRQWLQXH�WR�FRQWULEXWH�WR�WKH�GHYHORSPHQW�RI�WKH�721�

%ORFNFKDLQ�IROORZLQJ�LWV�ODXQFK�MXVW�OLNH�DQ\�RWKHU�WKLUG�SDUW\��DQG�LW�KDV�QRW�PDGH�DQ\�SURPLVHV�

RU�FRPPLWPHQWV�WR�GR�VR���FRXUWV�UHJXODUO\�GHFOLQH�WR�ILQG�³LQYHVWPHQW�FRQWUDFWV´�ZKHQ�WKH�

SURPRWHU�PDLQWDLQHG�QRQ�HVVHQWLDO�LQYROYHPHQW�DIWHU�WKH�LQYHVWPHQW���+HUH��DQ\�VXFK�HIIRUWV�E\�

7HOHJUDP�ZRXOG�EH�RQH�RI�PDQ\�LQ�WKH�GHFHQWUDOL]HG�FRPPXQLW\�DW�ODUJH�IROORZLQJ�ODXQFK��DV�

7HOHJUDP�VWUHVVHG�WR�WKH�SXEOLF��DQG�FHUWDLQO\�QRW�³HVVHQWLDO´�PDQDJHULDO�RU�HQWUHSUHQHXULDO�

LQYROYHPHQW���*OHQQ�:��7XUQHU������)��G�DW������

7KLV�FRQFOXVLRQ�LV�QRW�DOWHUHG�E\�7HOHJUDP¶V�SRWHQWLDO�HVWDEOLVKPHQW�RI�WKH�721�

)RXQGDWLRQ�DW�VRPH�XQNQRZQ�SRLQW�LQ�WKH�IXWXUH����6XSUD�S��������)LUVW��DOWKRXJK�7HOHJUDP�

RULJLQDOO\�FRQWHPSODWHG�HVWDEOLVKLQJ�WKH�721�)RXQGDWLRQ�ZLWK�VLPLODU�IXQFWLRQV�WR�RWKHU�

IRXQGDWLRQV�DVVRFLDWHG�ZLWK�QRQ�VHFXULW\�FU\SWRFXUUHQFLHV��IRU�H[DPSOH��WKH�%LWFRLQ�DQG�

(WKHUHXP�)RXQGDWLRQV��VHH�'HI����������������7HOHJUDP�KDV�FRQVLVWHQWO\�GLVDYRZHG�DQ\�SURPLVH�

WKDW�WKH�721�)RXQGDWLRQ�ZLOO�EH�FUHDWHG����,G���������������������������0RUHRYHU��HYHQ�LI�WKH�

721�)RXQGDWLRQ�ZHUH�WR�EH�HVWDEOLVKHG��LW�ZRXOG�EH�FRQWUROOHG�E\�D�ERDUG�WKDW�ZRXOG�LQFOXGH�D�
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PDMRULW\�RI�LQGHSHQGHQW�PHPEHUV�ZLWK�QR�DVVRFLDWLRQ�RU�DIILOLDWLRQ�ZLWK�'HIHQGDQWV��DQG�LWV�

DFWLYLWLHV�ZRXOG�EH�VWULFWO\�OLPLWHG�LQ�VXFK�D�ZD\�VR�DV�WR�DYRLG�DQ\�H[SHFWDWLRQ�RI�SURILWV�E\�

*UDP�SXUFKDVHUV����,G���������������)RU�H[DPSOH��WKH�721�)RXQGDWLRQ�ZLOO�RQO\�EH�SHUPLWWHG�WR�

RIIHU�FHUWDLQ�LQFHQWLYHV�IRU�XVHUV�WR�DGRSW�*UDPV�IRU�FRQVXPSWLYH�SXUSRVHV�DQG�WR�VHOO�*UDPV�

LQWR�WKH�PDUNHW�LQ�RUGHU�WR�GDPSHQ�WKH�XSZDUG�YRODWLOLW\�LQ�WKH�PDUNHW�SULFH�IRU�*UDPV����,G�

�������������1HLWKHU�IXQFWLRQ�FRXOG�SRVVLEO\�WXUQ�*UDPV�LQWR�VHFXULWLHV���,QGHHG��DQ\�VHOOLQJ�LV�

VROHO\�LQWHQGHG�WR�ORZHU�WKH�PDUNHW�SULFH�RI�*UDPV�LQ�RUGHU�WR�UHGXFH�YRODWLOLW\�DQG�SURPRWH�WKH�

FRQVXPSWLYH�XVH�RI�*UDPV�DV�D�FXUUHQF\����,G����7KLV�SURILW�GDPSHQLQJ�IXQFWLRQ�LV�DQWLWKHWLFDO�WR�

LQYHVWRU�SURILWV�DQG�WKXV�FDQQRW�UHQGHU�*UDPV�VHFXULWLHV���

&RXUWV�KDYH�FRQFOXGHG�WKDW�IDU�PRUH�VLJQLILFDQW�HIIRUWV�E\�SURPRWHUV�ZHUH�LQVXIILFLHQW�WR�

WXUQ�WKH�LQVWUXPHQWV�LQ�TXHVWLRQ�LQWR�LQYHVWPHQW�FRQWUDFWV���)RU�H[DPSOH��LQ�%HOPRQW�5HLG��WKH�

FRXUW�KHOG�WKDW�SUHSD\PHQW�SODQV�WR�SXUFKDVH�JROG�WR�EH�H[WUDFWHG�E\�WKH�SURPRWHU�ZHUH�QRW�

LQYHVWPHQW�FRQWUDFWV�HYHQ�ZKHUH�WKH�SURPRWHU��LQ�DGGLWLRQ�WR�H[WUDFWLQJ�WKH�JROG�DQG�PLQWLQJ�

JROG�FRLQV�WKHUHIURP��PDGH�FRPPLWPHQWV�WR�SURWHFW�LQYHVWRUV�IURP�LWV�LQDELOLW\�WR�GHOLYHU�WKH�

JROG�FRLQV�RU�D�VKDUS�GHFOLQH�LQ�WKH�ZRUOG�SULFH�RI�JROG���%HOPRQW�5HLG������)��G�DW��������

6LPLODUO\��LQ�1RD��WKH�FRXUW�FRQFOXGHG�WKDW�FRQWUDFWV�WR�SXUFKDVH�VLOYHU�EDUV�ZHUH�QRW�LQYHVWPHQW�

FRQWUDFWV�HYHQ�ZKHUH�WKH�SURPRWHU�DJUHHG�WR�UHILQH�WKH�SXUFKDVHG�VLOYHU��JXDUDQWHHG�WKDW�WKH�

VLOYHU�ZRXOG�EH�������SXUH��RU�RWKHUZLVH�DJUHHG�WR�UHSXUFKDVH�LW�DW�DQ\�WLPH�DW�WKH�VSRW�SULFH�

TXRWHG�LQ�WKH�:DOO�6WUHHW�-RXUQDO���DQG�WKHQ�DJUHHG�VWRUH�LW�DW�WKH�FXVWRPHU¶V�UHTXHVW�IRU�XS�WR�D�

\HDU�DW�QR�FRVW���1RD������)��G�DW������8QGHU�WKH�UHDVRQLQJ�RI�WKHVH�GHFLVLRQV��DQ\�OLPLWHG�

RQJRLQJ�LQYROYHPHQW�E\�7HOHJUDP�FDQQRW�WXUQ�D�GLJLWDO�DVVHW�OLNH�*UDPV�LQWR�VHFXULWLHV���

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����7R�WKH�H[WHQW�WKH�&RXUW�FRQFOXGHV�WKDW�HLWKHU�RI�WKHVH�IXQFWLRQV�FUHDWHV�DQ�H[SHFWDWLRQ�RI�SURILWV�XQGHU�+RZH\��
7HOHJUDP�UHPDLQV�ZLOOLQJ�WR�FRPPLW�QRW�WR�LPSOHPHQW�WKHP����'HI���������������
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7KH�6(&�DSSHDUV�WR�KDYH�UHDFKHG�WKH�VDPH�FRQFOXVLRQ�UHFHQWO\�ZLWK�UHVSHFW�WR�D�

EORFNFKDLQ�DQG�YLUWXDO�FXUUHQF\�FUHDWHG�E\�%ORFN�RQH���%ORFN�RQH�FRQGXFWHG�DQ�,&2�RI�GLJLWDO�

WRNHQV�WR�IXQG�FRPSOHWLRQ�RI�LWV�(26,2�EORFNFKDLQ�SODWIRUP�����8SRQ�FRPSOHWLRQ�RI�WKH�SODWIRUP��

WKH�RULJLQDO�WRNHQV�ZHUH�DXWRPDWLFDOO\�FRQYHUWHG�LQWR�³(26�7RNHQV�´��$OWKRXJK�WKH�6(&�

FRQFOXGHG�WKDW�%ORFN�RQH¶V�SXEOLF�RIIHU�RI�GLJLWDO�WRNHQV�WKURXJK�WKH�,&2�YLRODWHG�6HFWLRQ���RI�

WKH�6HFXULWLHV�$FW��QRWDEO\��WKH�6(&�DSSHDUV�WR�KDYH�SHUPLWWHG�WKH�(26�7RNHQV�WR�EH�ERXJKW��

VROG�DQG�WUDGHG�JRLQJ�IRUZDUG�DV�QRQ�VHFXULWLHV�����0RUHRYHU��WKH�6(&�GLG�VR�GHVSLWH�WKH�IDFW�WKDW�

%ORFN�RQH�DSSHDUV�WR�EH�SOD\LQJ�DQ�RQJRLQJ�UROH�LQ�WKH�GHYHORSPHQW�RI�WKH�(26,2�SODWIRUP���,Q�

IDFW��%ORFN�RQH�FXUUHQWO\�RSHUDWHV�D�YHQWXUH�FDSLWDO�EXVLQHVV�XQLW�WKDW�LV�LQWHQGHG�WR�³SURYLGH>@�

VXSSRUW�WKURXJK�YHQWXUH�FDSLWDO�SDUWQHUVKLS�IXQGV�WKDW�VXVWDLQ�(26,2�VRIWZDUH�XVDJH´�E\�

LQYHVWLQJ�³LQ�D�FRQFHQWUDWHG�DQG�GLYHUVLILHG�SRUWIROLR�RI�EORFNFKDLQ�IRFXVHG�FRPSDQLHV�WKDW�EXLOG�

RQ�RQ�>VLF@�WKH�(26,2�>EORFNFKDLQ�SODWIRUP@�´��6HH�(26�9&� KWWSV���YF�HRV�LR�DERXW�HRV�YF���ODVW�

YLVLWHG�'HF���������������

$Q\�IXUWKHU�HIIRUWV�E\�7HOHJUDP�IROORZLQJ�ODXQFK�RI�WKH�721�%ORFNFKDLQ��WR�WKH�H[WHQW�

WKH\�HYHQ�RFFXU��ZKLFK�KDV�QRW�EHHQ�SURPLVHG��ZRXOG�EH�IDU�OHVV�VLJQLILFDQW�WKDQ�WKRVH�DERYH��

DQG�IDOO�IDU�VKRUW�RI�WKH�VRUW�RI�³HVVHQWLDO´�PDQDJHULDO�HIIRUWV�FRQWHPSODWHG�XQGHU�+RZH\��

%� 7KHUH�:LOO�%H�1R�³&RPPRQ�(QWHUSULVH´�LQ�*UDPV�)ROORZLQJ�/DXQFK�

*UDPV�WKHPVHOYHV�ZLOO�QRW�EH�LQYHVWPHQW�FRQWUDFWV�XQGHU�+RZH\�IRU�WKH�VHSDUDWH�UHDVRQ�

WKDW�WKHUH�LV�QR�SRVW�ODXQFK�³FRPPRQ�HQWHUSULVH´�IRU�*UDPV���$�FRPPRQ�HQWHUSULVH�FDQ�EH�

HVWDEOLVKHG�E\�VKRZLQJ�³KRUL]RQWDO�FRPPRQDOLW\�´�ZKLFK�LV�ZKHQ�³HDFK�LQGLYLGXDO�LQYHVWRU¶V�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����2UGHU�,QVWLWXWLQJ�&HDVH�DQG�'HVLVW�3URFHHGLQJV�3XUVXDQW�WR�6HFWLRQ��$�RI�WKH�6HFXULWLHV�$FW�RI�������0DNLQJ�
)LQGLQJ��DQG�,PSRVLQJ�D�&HDVH�DQG�'HVLVW�2UGHU��,Q�UH�%ORFN�RQH��6HFXULWLHV�$FW�5HOHDVH�1R��������������:/�
�����������������6HSW���������������

�� ,G��DW�����������
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IRUWXQHV�>DUH�WLHG@�WR�WKH�IRUWXQHV�RI�WKH�RWKHU�LQYHVWRUV�E\�WKH�SRROLQJ�RI�DVVHWV��>ZKLFK�LV@�

XVXDOO\�FRPELQHG�ZLWK�WKH�SUR�UDWD�GLVWULEXWLRQ�RI�SURILWV�´��5HYDN�Y��6(&�5HDOW\�&RUS������)��G�

���������G�&LU����������$OWKRXJK�WKH�6HFRQG�&LUFXLW�KDV�QRW�H[SOLFLWO\�DGGUHVVHG�WKH�LVVXH��RWKHU�

FRXUWV�KDYH�LQGLFDWHG�WKDW�D�FRPPRQ�HQWHUSULVH�PD\�EH�HVWDEOLVKHG�E\�VKRZLQJ�³VWULFW�YHUWLFDO�

FRPPRQDOLW\�´�ZKLFK�LV�ZKHQ�WKH�³IRUWXQHV�RI�LQYHVWRUV�>DUH@�WLHG�WR�WKH�IRUWXQHV�RI�WKH�

SURPRWHU�´��,G���FLWDWLRQ�RPLWWHG������7KH�UHFRUG�PDNHV�FOHDU�WKDW�QHLWKHU�WHVW�LV�PHW�KHUH��

�� 1R�+RUL]RQWDO�&RPPRQDOLW\�

³,Q�D�FRPPRQ�HQWHUSULVH�PDUNHG�E\�KRUL]RQWDO�FRPPRQDOLW\��WKH�IRUWXQHV�RI�HDFK�

LQYHVWRU�GHSHQG�XSRQ�WKH�SURILWDELOLW\�RI�WKH�HQWHUSULVH�DV�D�ZKROH��µ+RUL]RQWDO�FRPPRQDOLW\�WLHV�

WKH�IRUWXQHV�RI�HDFK�LQYHVWRU�LQ�D�SRRO�RI�LQYHVWRUV�WR�WKH�VXFFHVV�RI�WKH�RYHUDOO�YHQWXUH�¶´��,G��DW�

����FLWDWLRQ�RPLWWHG����³µ,Q�IDFW��D�ILQGLQJ�RI�KRUL]RQWDO�FRPPRQDOLW\�UHTXLUHV�D�VKDULQJ�RU�

SRROLQJ�RI�IXQGV�¶´��,G���FLWDWLRQ�RPLWWHG���HPSKDVLV�DGGHG���

+HUH��RQFH�*UDPV�DUH�FUHDWHG��WKHUH�ZLOO�EH�QR�SRVVLEOH�³VKDULQJ�RU�SRROLQJ´�RI�LQYHVWRU�

IXQGV�RU�DQ\�UHWXUQ�RI�SURILWV����6HH�'HI���������������������$V�7HOHJUDP�KDV�PDGH�FOHDU�WR�

SXUFKDVHUV��*UDPV�GR�QRW�UHSUHVHQW�DQ\�HTXLW\�RU�RWKHU�RZQHUVKLS�LQWHUHVW�LQ�7HOHJUDP��DQ\�

ULJKWV�WR�GLYLGHQGV�RU�RWKHU�GLVWULEXWLRQ�ULJKWV�IURP�7HOHJUDP��RU�DQ\�JRYHUQDQFH�ULJKWV�LQ�

7HOHJUDP����,G�����������������5DWKHU��WKH�SXUFKDVH�RI�*UDPV�LV�DQ�LQGLYLGXDO�HQWHUSULVH��LQ�ZKLFK�

SXUFKDVHUV�FDQ�GHFLGH�KRZ�ORQJ�WKH\�ZLVK�WR�KROG�WKH�*UDPV��ZKHWKHU�WR�XVH�WKH�*UDPV�WR�SD\�

IRU�VPDUW�FRQWUDFWV�RU�RWKHU�JRRGV��WR�DFFHSW�WKHP�DV�SD\PHQW��WR�VWDNH�WKHP�DQG�HDUQ�PRUH�

*UDPV�E\�DFWLQJ�DV�YDOLGDWRUV��RU�ZKHQ�WR�H[FKDQJH�*UDPV�IRU�ILDW�FXUUHQF\�RU�RWKHU�GLJLWDO�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����7KH�6HFRQG�&LUFXLW�KDV�UHMHFWHG�D�WKLUG�WHVW�IRU�FRPPRQDOLW\��FDOOHG�³EURDG�YHUWLFDO�FRPPRQDOLW\�´�ZKLFK�
UHTXLUHV�RQO\�WKDW�WKH�IRUWXQHV�RI�WKH�LQYHVWRUV�EH�OLQNHG�WR�WKH�PDQDJHULDO�HIIRUWV�RI�WKH�SURPRWHU���,G��DW�������
�FLWDWLRQ�RPLWWHG���
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FXUUHQF\����,G�����������$Q\�SURILWV�ZRXOG�EH�VSHFLILF�WR�WKDW�SXUFKDVHU�EDVHG�RQ�WKH�WLPLQJ�RI�KLV�

RU�KHU�GHFLVLRQV����,G����������

7KLV�LV�WKH�DQWLWKHVLV�RI�D�FRPPRQ�HQWHUSULVH���6HH 5HYDN�����)��G�DW�����³7KH�UHQWV�DQG�

H[SHQVHV�DWWULEXWDEOH�WR�HDFK�XQLW�ZHUH�QRW�VKDUHG�RU�SRROHG�LQ�DQ\�PDQQHU��EXW�ZHUH�LQVWHDG�WKH�

VROH�UHVSRQVLELOLWLHV�RI�WKH�XQLW�RZQHU���3ODLQWLIIV�RZQHG�LQGLYLGXDO�XQLWV��DQG�FRXOG�PDNH�SURILWV�

RU�VXVWDLQ�ORVVHV�LQGHSHQGHQW�RI�WKH�IRUWXQHV�RI�RWKHU�SXUFKDVHUV���7KHUH�DUH�VLPSO\�QR�LQGLFLD�RI�

KRUL]RQWDO�FRPPRQDOLW\�´���VHH�DOVR�:DOV�Y��)R[�+LOOV�'HY��&RUS������)��G��������������WK�&LU��

�������FRQWUDVWLQJ�SUR�UDWD�GLVWULEXWLRQ�RI�SURILWV�LQ�VWRFN�RZQHUVKLS�ZLWK�UHQW�JHQHUDWHG�IURP�

FRQGRPLQLXP�RZQHUVKLS�DQG�KROGLQJ�WKDW�WKH�ODWWHU�GLG�QRW�JLYH�ULVH�WR�FRPPRQ�HQWHUSULVH����

,QGHHG��FRXUWV�KDYH�FRQVLVWHQWO\�KHOG�WKDW�WKH�³FRPPRQ�HQWHUSULVH´�SURQJ�RI�+RZH\�LV�QRW�PHW�

XQGHU�VLPLODU�FLUFXPVWDQFHV��ZKHUH�³>W@KH�µHQWHUSULVH¶�LV�DQ�LQGLYLGXDO�RQH�´��6HH�0F&XUQLQ�Y��

.RKOPH\HU�	�&R�������)��6XSS��������������(�'��/D���������QR�³FRPPRQ�HQWHUSULVH´�ZKHUH�

³>W@KH�H[SHFWDWLRQ�RI�SURILW�DULVHV�VROHO\�IURP�WKH�VSHFXODWLYH�KRSH�WKDW�WKH�PDUNHW�SULFH�RI�WKH�

XQGHUO\LQJ�FRPPRGLW\�ZLOO�YDU\�LQ�>WKH�LQYHVWRU¶V@�IDYRU��SHUPLWWLQJ�SXUFKDVH�RU�VDOH�DW�D�SURILW´���

1RD������)��G�DW�����%HUPDQ������)��6XSS��DW������

)LQDOO\��WKH�IDFW�WKDW�'HIHQGDQWV�PD\ GHYHORS�DSSOLFDWLRQV�IRU�WKH�721�%ORFNFKDLQ�

IROORZLQJ�LWV�ODXQFK�GRHV�QRW�DQG�FDQQRW�WUDQVIRUP�WKH�SXUFKDVH�RI�*UDPV�IURP�DQ�LQGLYLGXDO�

HQWHUSULVH�LQWR�D�FRPPRQ�RQH�²�SDUWLFXODUO\�ZKHUH�7HOHJUDP�KDV�GLVDYRZHG�DQ\�FRPPLWPHQW�WR�

GR�VR���6HH�'HPDUFR�Y��/DSD\��1R�������&9�����76�������:/����������DW����'��8WDK�1RY������

�������³,Q�HVWDEOLVKLQJ�WKH�H[LVWHQFH�RI�D�VHFXULW\��LW�LV�QRW�HQRXJK�WR�DOOHJH�D�WUDQVDFWLRQ�ZDV�

HQWHUHG�LQWR�DV�DQ�LQYHVWPHQW�ZLWKRXW�DOOHJLQJ�HYLGHQFH�RI�DQ�DGGLWLRQDO�DJUHHPHQW�GHWDLOLQJ�

DFWLYLWLHV�VXIILFLHQW�WR�IRUP�D�FRPPRQ�HQWHUSULVH�´�� 2Q�WKLV�SRLQW��FDVHV�LQYROYLQJ�SXUFKDVH�

DJUHHPHQWV�IRU�VLQJOH�ORWV�RU�FRQGRV�ZLWKLQ�D�SODQQHG�FRPPXQLW\�DUH�SDUWLFXODUO\�LQVWUXFWLYH���
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)RU�H[DPSOH��LQ�:RRGZDUG�Y��7HUUDFRU������)��G���������WK�&LU���������WKH�FRXUW�FRQFOXGHG�WKDW�

SXUFKDVLQJ�D�ORW�IURP�D�FRPPXQLW\�GHYHORSHU�GLG�QRW�FUHDWH�D�FRPPRQ�HQWHUSULVH��HYHQ�WKRXJK�

SXUFKDVHUV�OLNHO\�H[SHFWHG�WR�SURILW�IURP�DSSUHFLDWLRQ�GXH�WR�WKH�GHYHORSHU¶V�GHYHORSPHQW�RI�D�

FRPPXQLW\���,G��DW�������VHH�DOVR 'H�/X]�5DQFKRV�,QY���/WG��Y��&DOGZHOO�%DQNHU�	�&R�������)��G�

�������������WK�&LU���������VDPH����6LPLODUO\��LQ�/DYHU\�Y��.HDUQV������)��6XSS�������'��0H��

�������WKH�FRXUW�KHOG�WKDW�D�SURPRWHU¶V�GHYHORSPHQW�RI�D�QHDUE\�SURSHUW\�DQG�D�KHDOWK�FOXE�RQ�WKH�

SURSHUW\�DW�LVVXH�GLG�QRW�FUHDWH�D�FRPPRQ�HQWHUSULVH�ZLWK�SXUFKDVHUV�RI�FRQGRPLQLXPV�RQ�WKDW�

SURSHUW\���/DYHU\������)��6XSS��DW��������

,Q�WKRVH�FDVHV��WKH�SXUFKDVHUV�DOOHJHG�WKDW�WKHLU�SXUFKDVH�DJUHHPHQWV�FRQVWLWXWHG�

VHFXULWLHV�EDVHG�RQ�DQFLOODU\�RU�LPSOLHG�SURPLVHV�E\�WKH�SURPRWHU�GHYHORSHU�RI�IXWXUH�

GHYHORSPHQWV�DQG�LPSURYHPHQW�HIIRUWV�WR�WKH�UHVW�RI�WKH�FRPPXQLW\���,Q�HDFK�LQVWDQFH��WKLV�

WKHRU\�ZDV�UHMHFWHG�EHFDXVH�WKH�GHYHORSHUV�KDG�QRW�PDGH�DQ\�SURPLVHV�LQ�DQ\�FRQWUDFW�

FRQFHUQLQJ�VXFK�HIIRUWV��LQYHVWRUV�PHUHO\�DQWLFLSDWHG�WKHP�WR�RFFXU���7KH�VDPH�UHDVRQLQJ�DSSOLHV�

VTXDUHO\�KHUH�DQG�GHIHDWV�DQ\�FRQFOXVLRQ�WKDW�D�KRUL]RQWDO�FRPPRQ�HQWHUSULVH�IRU�SRVW�ODXQFK�

*UDPV�ZLOO�H[LVW��

�� 1R�9HUWLFDO�&RPPRQDOLW\�

7KH�XQGLVSXWHG�UHFRUG�VLPLODUO\�PDNHV�FOHDU�WKDW�WKHUH�ZLOO�EH�QR�YHUWLFDO�FRPPRQ�

HQWHUSULVH�LQ�*UDPV�IROORZLQJ�ODXQFK���³6WULFW�YHUWLFDO�FRPPRQDOLW\�UHTXLUHV�WKDW�µWKH�IRUWXQHV�RI�

SODLQWLII�DQG�GHIHQGDQWV�DUH�OLQNHG�VR�WKDW�WKH\�ULVH�DQG�IDOO�WRJHWKHU�¶´��,G���TXRWLQJ�-RUGDQ�

�%HUPXGD��,QY��&R��Y��+XQWHU�*UHHQ�,QYV��/WG�������)��6XSS���G�����������6�'�1�<��

���������³µ6WDWHG�RWKHUZLVH��VWULFW�YHUWLFDO�FRPPRQDOLW\�H[LVWV�ZKHUH�WKHUH�LV�D�RQH�WR�RQH�

UHODWLRQVKLS�EHWZHHQ�WKH�LQYHVWRU�DQG�LQYHVWPHQW�PDQDJHU�VXFK�WKDW�WKHUH�LV�DQ�LQWHUGHSHQGHQFH�
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RI�ERWK�SURILWV�DQG�ORVVHV�RI�WKH�LQYHVWPHQW�¶´��,G���TXRWLQJ�0DULQL�Y��$GDPR������)��6XSS���G�

����������(�'�1�<����������

+HUH��WKH�6(&�KDV�DOOHJHG�RQO\�WKDW�DOO�*UDP�SXUFKDVHUV¶�IRUWXQHV�ZLOO�ULVH�DQG�IDOO�

WRJHWKHU���7KLV�DJDLQ�LJQRUHV�WKH�KHWHURJHQRXV�LQWHUHVWV�WKDW�*UDP�KROGHUV�ZLOO�KDYH�DIWHU�ODXQFK���

,QGHHG��*UDP�SXUFKDVHUV�ZLOO�QRW�DOO�KDYH�WKH�VDPH�LQWHUHVWV�RU�PD\�KDYH�PL[HG�PRWLYHV�²�IRU�

H[DPSOH��VRPH�SXUFKDVHUV�ZLOO�EH�LQWHUHVWHG�LQ�VWDNLQJ�WKHLU�KROGLQJV�DQG�DFWLQJ�DV�YDOLGDWRUV�LQ�

RUGHU�WR�SURILW�E\�HDUQLQJ�QHZO\�PLQWHG�*UDPV��SURILWV�WKDW�ZLOO�QRW�EH�VKDUHG�E\�RWKHU�*UDP�

RZQHUV���2WKHU�*UDP�SXUFKDVHUV�ZLOO�EH�LQWHUHVWHG�LQ�XVLQJ�*UDPV�WR�EX\�DQG�VHOO�JRRGV�DQG�

VHUYLFHV���,I�VRPH�LQYHVWRUV�H[SHFW�WR�HDUQ�SURILWV�LI�WKH�SULFH�RI�*UDPV�LQFUHDVHV�GXH�WR�PDUNHW�

IRUFHV�RU�DV�*UDPV�JDLQ�WUDFWLRQ�DPRQJ�FRQVXPSWLYH�XVHUV��WKHVH�VSHFXODWRUV¶�³IRUWXQHV´�DUH�

DFWXDOO\�DW�RGGV�ZLWK�WKH�LQWHUHVWV�RI�FRQVXPSWLYH�XVHUV��

)XUWKHU��7HOHJUDP¶V�IRXQGHUV�DQG�HPSOR\HHV�KDYH�QRW�PDGH�DQ\�FRPPLWPHQW�WR�KROG�

*UDPV�IROORZLQJ�ODXQFK��DQG��LQ�IDFW��KDYH�DIILUPDWLYHO\�GLVFODLPHG�DQ\�VXFK�FRPPLWPHQW����'HI��

�������������$OWKRXJK�WKHVH�LQGLYLGXDOV�PD\�GHFLGH�WR�KROG�*UDPV��WKHUH�ZLOO�EH�QR�FRPPRQDOLW\�

EHWZHHQ�WKHLU�SURILWV�DQG�ORVVHV��LI�DQ\��DQG�WKRVH�RI�LQGHSHQGHQW�*UDP�SXUFKDVHUV�IRU�WKH�VDPH�

UHDVRQ�WKDW�WKHUH�LV�QR�FRPPRQDOLW\�EHWZHHQ�SURILWV�DQG�ORVVHV�DPRQJ�*UDP�SXUFKDVHUV���6HH

0DULQL������)��6XSS���G�DW������³>%@HFDXVH�SODLQWLII�ZDV�IUHH�WR�GLUHFW�WKH�VDOH�RI�KLV�FRLQV�

VHSDUDWH�DQG�DSDUW�IURP�$GDPR¶V�GHFLVLRQ�WR�VHOO�KLV�FRLQV��WKH�IRUWXQHV�RI�0DULQL�DQG�$GDPR�

FOHDUO\�ZHUH�QRW�GLUHFWO\�OLQNHG�´���VHH�DOVR�*XJLFN�Y��0HOYLOOH�&DSLWDO�//&��1R�����&9������

�&6��������:/���������DW����6�'�1�<��-DQ��������������$JDLQ��ZKHQ�YLHZHG�IURP�WKH�

VWDQGSRLQW�RI�D�FXUUHQF\��WKHUH�DUH�SURV�DQG�FRQV�WR�FKDQJHV�LQ�YDOXH�RI�*UDPV�IRU�EX\HUV�DQG�

VHOOHUV���0HDQZKLOH��WKRVH�SULPDULO\�XVLQJ�WKHLU�*UDPV�IRU�VWDNLQJ�DQG�YDOLGDWLQJ�ZLOO�YLHZ�WKRVH�
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WUDQVDFWLRQV�GLIIHUHQWO\���$OO�RI�WKLV�GHIHDWV�DQ\�QRWLRQ�RI�D�³FRPPRQ�HQWHUSULVH´�LQ�*UDPV�

IROORZLQJ�ODXQFK��

)LQDOO\��LW�LV�XQGLVSXWHG�WKDW�'HIHQGDQWV�ZLOO�QRW�EH�RIIHULQJ�*UDP�SXUFKDVHUV�DQ\�

RSSRUWXQLW\�WR�FRQWULEXWH�PRQH\�DORQJVLGH�WKHP�DQG�WR�VKDUH�LQ�DQ\�SURILWV���7KHUH�VLPSO\�FDQ�EH�

QR�YHUWLFDO�FRPPRQDOLW\�XQGHU�WKHVH�IDFWV���0DULQL������)��6XSS��DW���������QR�FRPPRQDOLW\�

ZKHUH�³>GHIHQGDQW@�ZDV�QRW�RIIHULQJ�>SODLQWLIIV@�WKH�RSSRUWXQLW\�WR�FRQWULEXWH�IXQGV�DQG�VKDUH�LQ�

WKH�SURILWV�RI�D�FRLQ�SRUWIROLR�WKDW�ZRXOG�EH�PDQDJHG�E\�>GHIHQGDQW@�´�DQG�³WKHUH�LV�QR�DOOHJDWLRQ�

KHUH�WKDW�SODLQWLIIV�ZHUH�LQYHVWLQJ�ZLWK�RWKHUV�DQG�VKDULQJ�LQ�SURILWV´���

&� :KHWKHU�*UDPV�$UH�6HFXULWLHV�'HSHQGV�RQ�
7KHLU�&LUFXPVWDQFHV�$IWHU�/DXQFK�RI�WKH�721�%ORFNFKDLQ�

3HUKDSV�DZDUH�WKDW�SRVW�ODXQFK�*UDPV�GR�QRW�ILW�ZLWKLQ�WKH�GHILQLWLRQ�RI�LQYHVWPHQW�

FRQWUDFW�XQGHU�+RZH\��WKH�6(&¶V�&RPSODLQW�DWWHPSWV�WR�FRQIXVH�WKH�LVVXH�E\�FRQIODWLQJ�WZR�

GLIIHUHQW��DQG�IXQGDPHQWDOO\�GLVWLQFW��TXHVWLRQV�������ZKHWKHU�WKH�3ULYDWH�3ODFHPHQW�LV�D�VHFXULWLHV�

RIIHULQJ��DQG�����ZKHWKHU�WKH�*UDPV�WKHPVHOYHV�DUH�VHFXULWLHV���7KLV�LV�HYLGHQW�IURP�WKH�

&RPSODLQW¶V�QHDUO\�H[FOXVLYH�IRFXV�RQ�WKH�DOOHJHG�H[SHFWDWLRQV�RI�SURILW�E\�WKH�3ULYDWH�

3ODFHPHQW�SXUFKDVHUV����6HH��H�J���&RPSO��������������7HOHJUDP�KDV�DOZD\V�WUHDWHG�WKH�3XUFKDVH�

$JUHHPHQWV�DV�LQYHVWPHQW�FRQWUDFWV��DQG�WKXV�VHFXULWLHV���EXW�WKDW�GRHV�QRW�PHDQ�WKH�XQGHUO\LQJ�

*UDPV�WKHPVHOYHV��ZKLFK�GR�QRW�H[LVW�\HW�DQG�ZLOO�EH�XVHG��ERXJKW�DQG�VROG�E\�WKH�SXEOLF�

IROORZLQJ�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ��DUH�DOVR�³VHFXULWLHV�´��4XLWH�WKH�RSSRVLWH��

7KURXJK�WKHLU�3XUFKDVH�$JUHHPHQWV��WKH�3ULYDWH�3ODFHPHQW�SXUFKDVHUV�SRROHG�PRQH\�LQ�

H[FKDQJH�IRU�7HOHJUDP¶V�HIIRUWV�WR�EXLOG�WKH�721�%ORFNFKDLQ�DQG�FUHDWH�*UDPV����6HH�VXSUD�SS��

���������7KH�3ULYDWH�3ODFHPHQW�LQYHVWRUV�QR�GRXEW�VRXJKW�WR�SURILW�IURP�WKDW�DUUDQJHPHQW��LQ�WKH�

IRUP�RI�WKH�UHFHLSW�RI�*UDPV�LI�WKH�EORFNFKDLQ�LV�VXFFHVVIXOO\�ODXQFKHG�²�DQG��LQGHHG��WKH\�ZHUH�

RIIHUHG�*UDPV�DW�D�SULFH�WKDW�UHIOHFWHG�WKH�ULVN�WKDW�WKH�721�%ORFNFKDLQ�ZRXOG�QRW�EH�
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VXFFHVVIXOO\�GHYHORSHG����6HH�VXSUD�S�������%XW��MXVW�OLNH�WKH�RUDQJHV�LQ�+RZH\��*UDPV�ZLOO�

IXQFWLRQ�OLNH�D�FRPPRGLW\�ZLWK�LWV�RZQ�LQWULQVLF�YDOXH���$QG�EHFDXVH�*UDPV�ZLOO�QRW�EH�FUHDWHG�

DQG�LVVXHG�XQWLO�DIWHU�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ��WKHLU�VDOHV�IROORZLQJ�ODXQFK�ZLOO�EH�

ZLWKRXW�DQ\�FRUUHVSRQGLQJ�VHUYLFH�DJUHHPHQWV�WKDW�PD\�KDYH�FDXVHG�WKH�3XUFKDVH�$JUHHPHQWV�WR�

FRQVWLWXWH�D�VHFXULWLHV�RIIHULQJ���7KH�6(&�FRQIODWHV�WKH�WUDQVDFWLRQV�E\�DWWHPSWLQJ�WR�DVVHUW�WKDW��

LQ�WKH�WHUPV�RI�+RZH\��ERWK�WKH�RUDQJH�JURZLQJ�VHUYLFH�DQG�WKH�RUDQJHV�WKHPVHOYHV�DUH�

³VHFXULWLHV´�VXEMHFW�WR�6(&�MXULVGLFWLRQ���'HIHQGDQWV�VXEPLW�WKDW�WKLV�LV�QRW��DQG�FDQQRW�EH��WKH�

ODZ��

0RUHRYHU��HYHQ�DVVXPLQJ�WKDW�WKH�QRQ�H[LVWHQW�*UDPV�FRXOG�EH�FRQVLGHUHG�³VHFXULWLHV´�DW�

WKH�WLPH�RI�WKH�3ULYDWH�3ODFHPHQW��WKDW�VWLOO�GRHV�QRW�PHDQ�WKH\�VKRXOG�EH�FRQVLGHUHG�³VHFXULWLHV´�

IROORZLQJ�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ�DQG�IRU�DOO�WLPHV�WKHUHDIWHU���5DWKHU��DV�WKH�6XSUHPH�

&RXUW�DQG�6(&�KDYH�UHFRJQL]HG��WKH�+RZH\�WHVW�LV�WUDQVDFWLRQ�VSHFLILF�DQG�DQ�LQVWUXPHQW�WKDW�

PD\�EH�D�³VHFXULW\´�LQ�RQH�FRQWH[W�RU�WUDQVDFWLRQ�FDQ�EH�D�³QRQ�VHFXULW\´�LQ�DQRWKHU�FRQWH[W�DV�

WKH�FLUFXPVWDQFHV�RI�WKH�RIIHULQJ�FKDQJH���$V�6(&�&KDLUPDQ�-D\�&OD\WRQ�UHFRJQL]HG��³7KH�XVH�

>RI�FU\SWRFXUUHQF\@�FDQ�HYROYH�WRZDUG�RU�DZD\�IURP�D�VHFXULW\�´�DQG�WKXV�³>M@XVW�EHFDXVH�>D�

SDUWLFXODU�LQVWUXPHQW�LV@�D�VHFXULW\�WRGD\�GRHVQ¶W�PHDQ�LW¶OO�EH�D�VHFXULW\�WRPRUURZ��DQG�YLFH�

YHUVD�´�� 6HH�6(&�Y��8QLWHG�%HQHILW�/LIH�,QV��&R�������8�6��������������������,Q�LWV�UHFHQW�

)UDPHZRUN��WKH�6(&¶V�)LQ+XE�SURYLGHV�D�OLVW�RI�IDFWRUV�SXUSRUWHGO\�PHDQW�WR�KHOS�GHYHORSHUV�

GHWHUPLQH�ZKHWKHU�D�GLJLWDO�DVVHW�LV�D�³VHFXULW\´�DQG��VLJQLILFDQWO\��VSOLWV�WKH�DQDO\VLV�LQWR�WZR�

GLIIHUHQW�SRLQWV�LQ�WLPH���ILUVW��ZKHQ�WKH�GLJLWDO�DVVHW�LV�RULJLQDOO\�RIIHUHG��DQG�VHFRQG��ZKHQ�D�

³GLJLWDO�DVVHW�SUHYLRXVO\�VROG�DV�D�VHFXULW\�VKRXOG�EH�UHHYDOXDWHG�DW�WKH�WLPH�RI�ODWHU�RIIHUV�RU�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����1LNKLOHVK�'H�	�0DKLVKDQ�*QDQDVHKDUDQ��6(&�&KLHI�7RXWV�%HQHILWV�RI�&U\SWR�5HJXODWLRQ��&RLQ'HVN��$SU�����
������������87&���KWWSV���ZZZ�FRLQGHVN�FRP�VHF�FKLHI�QRW�LFRV�EDG���HPSKDVLV�DGGHG���
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VDOHV�´���G���HPSKDVLV�DGGHG����%\�)LQ+XE¶V�RZQ�DGPLVVLRQ�WKHQ��D�GLJLWDO�FXUUHQF\�WKDW�PD\�

KDYH�EHHQ�D�VHFXULW\�LQ�RQH�VHWWLQJ�PD\�QRW�EH�D�VHFXULW\�³DW�WKH�WLPH�RI�ODWHU�RIIHUV�RU�VDOHV�´��,G�

7KXV��HYHQ�LI�WKH�3XUFKDVH�$JUHHPHQWV��RU�WKH�*UDPV�WKHPVHOYHV��GHVSLWH�QRW�H[LVWLQJ�\HW��

ZHUH�³VHFXULWLHV´�DW�WKH�WLPH�RI�WKH�3ULYDWH�3ODFHPHQW��*UDPV�PXVW�EH�³UHHYDOXDWHG�DW�WKH�WLPH�RI�

ODWHU�RIIHUV�RU�VDOHV´�RQFH�WKH�ODXQFK�RFFXUV����,G����7KDW�LQTXLU\�PXVW�EH�EDVHG�RQ�WKH�³IDFWXDO�

VHWWLQJ�DV�D�ZKROH´�RQFH�WKH�EORFNFKDLQ�KDV�ODXQFKHG�DQG�*UDPV�DUH�EHLQJ�ERXJKW�DQG�VROG�DQG�

XVHG�LQ�FRQQHFWLRQ�ZLWK�D�GHFHQWUDOL]HG�SODWIRUP�LQ�ZKLFK�7HOHJUDP�KDV�QR�RQJRLQJ�HVVHQWLDO�

UROH���$W�WKDW�SRLQW�DQG�WKHUHDIWHU��*UDPV�ZLOO�QRW�EH�VHFXULWLHV�DQG��OLNH�%LWFRLQ�RU�(WKHU��

DSSO\LQJ�WKH�GLVFORVXUH�UHJLPH�RI�WKH�IHGHUDO�VHFXULWLHV�ODZV�WR�WKH�SRVW�ODXQFK�RIIHU�DQG�VDOH�RI�

*UDPV�³ZRXOG�VHHP�WR�DGG�OLWWOH�YDOXH�´��+LQPDQ��VXSUD�QRWH����

'� 7KH�6(&¶V�)DLOXUH�7R�3URYLGH�&ODULW\�DQG�)DLU�
1RWLFH�5HJDUGLQJ�,WV�&ODLPV�:HLJKV�LQ�)DYRU�RI�'HIHQGDQWV�

)LQDOO\��DV�VHW�IRUWK�LQ�'HIHQGDQWV¶�$QVZHU�DQG�$IILUPDWLYH�'HIHQVHV��WKH�6(&�KDV�IDLOHG�

WR�SURYLGH�DQ\�ZRUNDEOH�JXLGDQFH�LQ�WKLV�DUHD�RI�WKH�ODZ�DQG�WKXV�GHSULYHG�'HIHQGDQWV�RI�IDLU�

QRWLFH�RI�WKH�VHFXULWLHV�ODZ�YLRODWLRQV�WKH\�DUH�DOOHJHG�WR�KDYH�FRPPLWWHG����$II��'HI��������������

7HOHJUDP¶V�721�SURMHFW�LV�DQ�HQWLUHO\�QHZ�WHFKQRORJ\��\HW�WKH�6(&�²�ZKLOH�UHFRJQL]LQJ�WKDW�

GLJLWDO�FXUUHQFLHV�SUHVHQW�QRYHO�TXHVWLRQV�XQGHU�WKH�VHFXULWLHV�ODZV�²�KDV�QRW�SURYLGHG�DQ\�

JXLGDQFH�RQ�KRZ�LW�ZRXOG�GHWHUPLQH�ZKHWKHU�*UDPV�TXDOLI\�DV�DQ�LQYHVWPHQW�FRQWUDFW���7R�WKH�

H[WHQW�WKH�6(&�QRZ�VHHNV�WR�DSSO\�VRPH�QRYHO�YDULDWLRQ�RI�WKH�+RZH\�WHVW�DORQJ�WKH�OLQHV�RI�LWV�

���SDUW�WHVW�VHW�RXW�LQ�WKH�)UDPHZRUN��VHH�VXSUD�S�������ZKLFK�LV�XQWHWKHUHG�WR�WKH�IDFWRUV�VHW�

IRUWK�LQ�WKH�H[LVWLQJ�FDVH�ODZ��WKDW�YDULDWLRQ�ZRXOG�EH�YRLG�IRU�YDJXHQHVV�DQG�D�YLRODWLRQ�RI�

'HIHQGDQWV¶�ULJKWV�WR�IDLU�QRWLFH����6HH�VXSUD�SS����������&ROXPELD�1DW��5HV���,QF��Y��7DWXP�����

)��G��������������WK�&LU���������³7KH�VWDQGDUGV�RI�HQIRUFHPHQW�PXVW�EH�SUHFLVH�HQRXJK�WR�DYRLG�

µLQYROYLQJ�VR�PDQ\�IDFWRUV�RI�YDU\LQJ�HIIHFW�WKDW�QHLWKHU�WKH�SHUVRQ�WR�GHFLGH�LQ�DGYDQFH�QRU�WKH�
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MXU\�DIWHU�WKH�IDFW�FDQ�VDIHO\�DQG�FHUWDLQO\�MXGJH�WKH�UHVXOW�¶´��TXRWLQJ�&OLQH�Y��)ULQN�'DLU\�&R���

����8�6����������������������$OWKRXJK�VRPH�FRXUWV�KDYH�UHFRJQL]HG�WKDW�WKH�+RZH\�WHVW�LV�QRW�

YDJXH�ZKHQ�DSSOLHG�WR�FRPPRQ�YDULDWLRQV�RI�LQYHVWPHQW�FRQWUDFWV��WKH�6(&�LWVHOI�KDV�UHFRJQL]HG�

WKH�XQFHUWDLQW\�WKDW�FDQ�EH�JHQHUDWHG�ZKHQ�WKH�WHVW�LV�DSSOLHG�WR�QHZ�DVVHW�FODVVHV�ZLWKRXW�

PHDQLQJIXO�JXLGDQFH��DV�LV�WKH�FDVH�KHUH����6HH�VXSUD�QRWH�����

,,� '()(1'$176¶�35,9$7(�3/$&(0(17�'2(6�127�
&2167,787(�$�³3$67�9,2/$7,21´�2)�7+(�6(&85,7,(6�$&7�

'HIHQGDQWV�DUH�DOVR�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�WKH�6(&¶V�FODLP�WKDW�'HIHQGDQWV�

FRPPLWWHG�D�³SDVW�YLRODWLRQ´�RI�6HFWLRQV���D��DQG���F��RI�WKH�6HFXULWLHV�$FW����&RPSO���������

�������$OO�RIIHUV�DQG�VDOHV�RQ�LQWHUHVWV�LQ�*UDPV�HIIHFWHG�LQ�WKH�8QLWHG�6WDWHV�YLD�WKH�3XUFKDVH�

$JUHHPHQWV�ZHUH�FRQGXFWHG�LQ�FRPSOLDQFH�ZLWK�WKH�H[HPSWLRQ�IURP�UHJLVWUDWLRQ�XQGHU�WKH�VDIH�

KDUERUV�FRQWDLQHG�LQ�5XOH�����F��RI�5HJXODWLRQ�'�DQG�RU�6HFWLRQ���D�����RI�WKH�6HFXULWLHV�$FW��

$� 7KH�3ULYDWH�3ODFHPHQW�:DV�&RQGXFWHG�
3XUVXDQW�WR�9DOLG�([HPSWLRQV�8QGHU�5XOH�����

8QGHU�5XOH�����F��RI�5HJXODWLRQ�'��DQ�LVVXHU�LV�H[HPSW�IURP�UHJLVWHULQJ�DQ\�RIIHU�RU�VDOH�

RI�VHFXULWLHV�PDGH�WR�DFFUHGLWHG�LQYHVWRUV�DV�ORQJ�DV�WKH�LVVXHU�WDNHV�UHDVRQDEOH�FDUH��DV�GHILQHG�

E\�5XOH�����G���WR�HQVXUH�WKDW�WKH�SXUFKDVHUV�DUH�QRW�VWDWXWRU\�XQGHUZULWHUV������&�)�5�������������

���&�)�5����������������5XOH�����G��SURYLGHV�D�OLVW�RI�DFWLRQV�WKDW��ZKHQ�WDNHQ��FRQFOXVLYHO\

HVWDEOLVK�UHDVRQDEOH�FDUH��

�� 5HDVRQDEOH�LQTXLU\�WR�GHWHUPLQH�LI�WKH�SXUFKDVHU�LV�DFTXLULQJ�WKH�VHFXULWLHV�IRU�
KLPVHOI�RU�IRU�RWKHU�SHUVRQV��

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����7KH�3ULYDWH�3ODFHPHQW�LQGLYLGXDO�SXUFKDVHUV�ZKR�VXEPLWWHG�5HS�/HWWHUV�IRU�WKH�8QLWHG�6WDWHV�ZHUH�UHTXLUHG�WR�
VXEPLW�D�OHWWHU�IURP�D�WKLUG�SDUW\�YHULI\LQJ�WKHLU�VWDWXV�DV�DFFUHGLWHG�LQYHVWRUV����6HH�'HI����������������,I�WKH�
SXUFKDVHU�ZDV�DQ�HQWLW\��WKH�SXUFKDVHU�ZDV�UHTXLUHG�WR�LQGLFDWH�ZKHWKHU�WKH�SXUFKDVHU��D��ZDV�IRUPHG�IRU�WKH�SXUSRVH�
RI�HQWHULQJ�LQWR�WKH�3XUFKDVH�$JUHHPHQW�RU��E��VROLFLWHG�SXUFKDVHUV�WR�SDUWLFLSDWH�LQ�WKH�SXUFKDVH�GLUHFWO\�RU�
LQGLUHFWO\�WKURXJK�DQ�HQWLW\�RU�RWKHUZLVH����,G�����������%\�OLPLWLQJ�WKH�3ULYDWH�3ODFHPHQW�WR�WKRVH�LQYHVWRUV�DQG�
UHTXLULQJ�WKHVH�UHSUHVHQWDWLRQV�IURP�SRWHQWLDO�LQYHVWRUV��'HIHQGDQWV�WRRN�UHDVRQDEOH�VWHSV�WR�HQVXUH�WKDW�DQ\�
SXUFKDVHUV�ZHUH�³DFFUHGLWHG�LQYHVWRUV´�XQGHU�5XOH�������6HH����&�)�5������������D����������
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�� :ULWWHQ�GLVFORVXUH�WR�HDFK�SXUFKDVHU�SULRU�WR�WKH�VDOH�WKDW�WKH�VHFXULWLHV�KDYH�QRW�
EHHQ�UHJLVWHUHG�XQGHU�WKH�>6HFXULWLHV@�$FW�DQG��WKHUHIRUH��FDQQRW�EH�UHVROG�XQOHVV�
WKH\�DUH�UHJLVWHUHG�XQGHU�WKH�>6HFXULWLHV@�$FW�RU�XQOHVV�DQ�H[HPSWLRQ�IURP�
UHJLVWUDWLRQ�LV�DYDLODEOH��DQG�

�� 3ODFHPHQW�RI�D�OHJHQG�RQ�WKH�FHUWLILFDWH�RU�RWKHU�GRFXPHQW�WKDW�HYLGHQFHV�WKH�
VHFXULWLHV�VWDWLQJ�WKDW�WKH�VHFXULWLHV�KDYH�QRW�EHHQ�UHJLVWHUHG�XQGHU�WKH�>6HFXULWLHV@�
$FW�DQG�VHWWLQJ�IRUWK�RU�UHIHUULQJ�WR�WKH�UHVWULFWLRQV�RQ�WUDQVIHUDELOLW\�DQG�VDOH�RI�
WKH�VHFXULWLHV��

,G��DW�����������G����'HIHQGDQWV�WRRN�DOO�RI�WKH�DFWLRQV�RXWOLQHG�LQ�5XOH�����G����)LUVW��'HIHQGDQWV�

FRQGXFWHG�D�UHDVRQDEOH�LQTXLU\�LQWR�WKH�LQYHVWPHQW�LQWHQW�RI�HDFK�3ULYDWH�3ODFHPHQW�SXUFKDVHU��

DV�UHTXLUHG�E\�5XOH�����G����,QGHHG��LQ�DGGLWLRQ�WR�HQJDJLQJ�LQ�H[WHQVLYH�.<&�SURFHVVHV�LQ�

FRQQHFWLRQ�ZLWK�WKH�3ULYDWH�3ODFHPHQW��'HIHQGDQWV�DOVR�REWDLQHG�H[SUHVV�UHSUHVHQWDWLRQV�DQG�

ZDUUDQWLHV�IURP�HDFK�SXUFKDVHU�FRQILUPLQJ�LW�WKH\�ZDV�³SXUFKDVLQJ�WKH�7RNHQV�IRU�>LWV@�RZQ�

DFFRXQW�DQG�QRW�ZLWK�D�YLHZ�WRZDUGV��RU�IRU�UHVDOH�LQ�FRQQHFWLRQ�ZLWK��WKH�VDOH�RU�GLVWULEXWLRQ�

WKHUHRI��������´���'HI����������������(DFK�SXUFKDVHU�DGGLWLRQDOO\�ZDUUDQWHG�WKDW�³WKH�3XUFKDVHU�LV�

HQWHULQJ�LQWR�WKLV�3XUFKDVH�$JUHHPHQW�DQG�SXUFKDVLQJ�WRNHQV�RQ�LWV�RZQ�EHKDOI�DQG�QRW�IRU�WKH�

EHQHILW�RI�DQ\�RWKHU�SHUVRQ�´���,G�����������7KHVH�ZDUUDQWLHV�ZHUH�JLYHQ�DW�WKH�WLPH�WKH�3XUFKDVH�

$JUHHPHQWV�ZHUH�HQWHUHG�LQWR�DQG�PXVW�EH�UHSHDWHG�DW�WKH�WLPH�RI�ODXQFK�DV�D�FRQGLWLRQ�

SUHFHGHQW�WR�WKH�SXUFKDVHU�UHFHLYLQJ�DQ\�*UDPV����,G�����������,QGHHG��DV�'HIHQGDQWV�KDYH�

H[SODLQHG��WKH\�SXUSRVHIXOO\�FKRVH�KLJKO\�UHSXWDEOH�DQG�VRSKLVWLFDWHG�LQYHVWRUV�WR�SDUWLFLSDWH�LQ�

WKH�3ULYDWH�3ODFHPHQW�LQ�RUGHU�WR�SURYLGH�JUHDWHU�DVVXUDQFH�WKDW�WKHVH�UHSUHVHQWDWLRQV�ZRXOG�EH�

KRQRUHG����,G�������������������������

'HIHQGDQWV�DOVR�LQFOXGHG�H[SUHVV�SURKLELWLRQV�RQ�WKH�RIIHU��VDOH�RU�WUDQVIHU�RI�DQ\�

LQWHUHVWV�LQ�*UDPV�XQWLO�DW�OHDVW�WKH�ODXQFK�RI�WKH�721�%ORFNFKDLQ��LI�QRW�ORQJHU��LQ�WKH�FDVH�RI�

ORFN�XS�SURYLVLRQV�IRU�WKH�5RXQG���LQYHVWRUV�����'HI��������������������������,QGHHG��WKURXJK�WKH�

3XUFKDVH�$JUHHPHQWV��'HIHQGDQWV�LPSRVHG�WKH�JUHDWHVW�SHQDOW\�SRVVLEOH�IRU�EUHDFK�RI�WKHVH�
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UHSUHVHQWDWLRQV�²�IXOO�FDQFHOODWLRQ�RI�WKH�DSSOLFDEOH�3XUFKDVH�$JUHHPHQW����,G������7DNHQ�

WRJHWKHU��LW�LV�FOHDU�IURP�WKH�XQGLVSXWHG�IDFWV�WKDW�'HIHQGDQWV�PDGH�D�UHDVRQDEOH�LQTXLU\�WR�

GHWHUPLQH�LI�DQ\�SXUFKDVHU�ZDV�DFTXLULQJ�WKH�VHFXULWLHV�IRU�KLPVHOI�RU�RWKHU�SHUVRQV��

6HFRQG��WKH�3XUFKDVH�$JUHHPHQWV�LQFOXGHG�D�SURPLQHQW�OHJHQG�VWDWLQJ�WKDW�³7+(�2))(5�

$1'�6$/(�2)�7+,6�6(&85,7<�+$6�127�%((1�5(*,67(5('�81'(5�7+(�8�6��

6(&85,7,(6�$&7�2)������������>$1'@�0$<�127�%(�2))(5('��62/'�25�27+(5:,6(�

75$16)(55('�������(;&(37�38568$17�72�$1�())(&7,9(�5(*,675$7,21�

67$7(0(17�81'(5�7+(�8�6��6(&85,7,(6�$&7�25�,1�$�75$16$&7,21�(;(037�

)520�5(*,675$7,21�´���'HI����������������%HFDXVH�WKH�3XUFKDVH�$JUHHPHQW�LV�WKH�RQO\�

LQVWUXPHQW�LQ�H[LVWHQFH�WKDW�HYLQFHV�DQ�LQWHUHVW�LQ�WKH�*UDPV�WKHPVHOYHV��VKRXOG�WKH\�HYHU�EH�

FUHDWHG���WKLV�LV�VXIILFLHQW�WR�VDWLVI\�WKH�VHFRQG�UHTXLUHPHQW�RI�5XOH�����G�����

)LQDOO\��WKH�UHTXLUHPHQW�WKDW�D�OHJHQG�DSSHDU�³RQ�WKH�FHUWLILFDWH�RU�RWKHU�GRFXPHQW�WKDW�

HYLGHQFHV�WKH�VHFXULWLHV�VWDWLQJ�WKDW�WKH�VHFXULWLHV�KDYH�QRW�EHHQ�UHJLVWHUHG�XQGHU�WKH�$FW�DQG�

VHWWLQJ�IRUWK�RU�UHIHUULQJ�WR�WKH�UHVWULFWLRQV�RQ�WUDQVIHUDELOLW\�DQG�VDOH�RI�WKH�VHFXULWLHV�´����&�)�5��

����������G���LV�VDWLVILHG�E\�WKH�SURPLQHQW�ODQJXDJH��UHIHUHQFHG�DERYH��WKDW�ZDV�LQFOXGHG�LQ�WKH�

3XUFKDVH�$JUHHPHQWV���,Q�LWV�SUHOLPLQDU\�LQMXQFWLRQ�DSSOLFDWLRQ��WKH�6(&�DSSHDUHG�WR�VXJJHVW�

WKDW�WKH�VWDWXWH�ZDV�QRW�VDWLVILHG�EHFDXVH�³'HIHQGDQWV�GLG�QRW�UHVWULFW�WKH�UHVDOH�RI�DOO�*UDPV��DQG�

GLG�QRW�UHDVRQDEO\�LQTXLUH�WR�GHWHUPLQH�ZKHWKHU�WKH�,QLWLDO�3XUFKDVHUV�ZHUH�SXUFKDVLQJ�WKH�

*UDPV�IRU�WKHPVHOYHV�RU�WKLUG�SDUWLHV�´���3O��3,�%U��DW����Q������%XW�DJDLQ��DW�WKH�WLPH�RI�WKH�

3ULYDWH�3ODFHPHQW��WKH�3XUFKDVH�$JUHHPHQWV�ZHUH�WKH�RQO\�SK\VLFDO�LQVWUXPHQWV�LQ�H[LVWHQFH�WKDW�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����$OWKRXJK�LUUHOHYDQW�WR�ZKHWKHU�'HIHQGDQWV�PDGH�UHDVRQDEOH�LQTXLU\�DW�WKH�WLPH�WKH�3XUFKDVH�$JUHHPHQWV�ZHUH�
HQWHUHG�LQWR��'HIHQGDQWV�DOVR�FRQWLQXHG�WR�IROORZ�XS�ZKHUH�IDFWV�VXJJHVWHG�WKDW�VSHFLILF�LQYHVWRUV�PD\�KDYH�WDNHQ�
DFWLRQV�WKDW�UHVXOWHG�LQ�EUHDFKHV�RI�WKHLU�FRQWUDFWXDO�UHSUHVHQWDWLRQV��DQG�KDYH�LPSRVHG�WKH�SHQDOW\�RI�FDQFHOODWLRQ�RQ�
FHUWDLQ�LQYHVWRUV�ZKHUH�QHFHVVDU\����'HI��������������������
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UHSUHVHQWHG�DQ\�LQWHUHVW�LQ�*UDPV��DQG�WKRVH�LQVWUXPHQWV�FRQWDLQHG�WKH�DOO�FDSLWDOL]HG�ODQJXDJH�

DERYH�DQG�IXUWKHU�UHTXLUHG�HDFK�SXUFKDVHU�WR�ZDUUDQW�WKDW�LW�ZDV�³SXUFKDVLQJ�WKH�7RNHQV�IRU�LWV�

RZQ�DFFRXQW�DQG�QRW�ZLWK�D�YLHZ�WRZDUGV��RU�IRU�UHVDOH�LQ�FRQQHFWLRQ�ZLWK��WKH�VDOH�RU�

GLVWULEXWLRQ�WKHUHRI´�RU�³IRU�WKH�EHQHILW�RI�DQ\�RWKHU�SHUVRQ�´���6HH�VXSUD�SS��������1RW�RQO\�ZHUH�

VXFK�ZDUUDQWLHV�JLYHQ�DW�WKH�WLPH�RI�WKH�3XUFKDVH�$JUHHPHQWV��EXW�WKH\�DOVR�PXVW�EH�UHSHDWHG�DW�

WKH�WLPH�RI�ODXQFK�DV�D�FRQGLWLRQ�SUHFHGHQW�WR�DQ\�GHOLYHU\�RI�*UDPV��HIIHFWLYHO\�FRXQWHULQJ�DQ\�

FRQFHUQ�WKDW�WKH�SXUFKDVHUV�ZHUH�SXUFKDVLQJ�ZLWK�D�YLHZ�WR�GLVWULEXWLRQ�RI�D�VHFXULW\�LQ�YLRODWLRQ�

RI�WKH�6HFXULWLHV�$FW����'HI���������������

-XVW�DV�VLJQLILFDQWO\��LW�KDV�DOZD\V�EHHQ�FRQWHPSODWHG�WKDW�*UDPV�ZRXOG�FRQVWLWXWH�D�

FXUUHQF\�RU�D�FRPPRGLW\��QRW�VHFXULWLHV��DW�WKH�WLPH�RI�WKHLU�FUHDWLRQ����6HH�VXSUD�S��������,W�ZRXOG�

EH�QRQVHQVLFDO�WR�UHTXLUH�VRPH�IRUP�RI�DGGLWLRQDO�VHFXULWLHV�ODZ�OHJHQG�RQ�DQ�LQVWUXPHQW�WKDW�GLG�

QRW�H[LVW�DW�WKH�WLPH�DQG�ZDV�QRW�LQWHQGHG�WR�EH�D�VHFXULW\�RQFH�LW�FDPH�LQWR�H[LVWHQFH�DQG�ZDV�

LVVXHG���,Q�WKLV�UHVSHFW��*UDPV�DUH�QHFHVVDULO\�UHVWULFWHG�IURP�WUDQVIHU��GLVWULEXWLRQ�RU�VDOH�XQOHVV�

DQG�XQWLO�WKH\�DUH�FUHDWHG���7KH�RQO\�LQVWUXPHQWV�HYLQFLQJ�LQWHUHVWV�LQ�*UDPV��L�H���WKH�3XUFKDVH�

$JUHHPHQWV��VSHFLILFDOO\�SURKLELW�WKH�SXUFKDVHUV�IURP�HQJDJLQJ�LQ�DQ\�FRQGXFW�WR�RIIHU��SOHGJH��

VHOO��RU�WUDQVIHU��GLUHFWO\�RU�LQGLUHFWO\��WKH�LQYHVWPHQW�FRQWUDFWV�UHSUHVHQWHG�E\�WKH�3XUFKDVH�

$JUHHPHQWV�RU�DQ\�*UDPV�XQWLO�WKHUH�LV�D�VXFFHVVIXO�ODXQFK�RI�WKH�721�%ORFNFKDLQ��DW�ZKLFK�

SRLQW�*UDPV�ZLOO�QRW�FRQVWLWXWH�VHFXULWLHV����6HH�VXSUD�SS��������'HIHQGDQWV�VXEPLW�WKDW�QRWKLQJ�

PRUH�FRXOG�UHDVRQDEO\�EH�UHTXLUHG���7R�WDNH�WKH�+RZH\�H[DPSOH��'HIHQGDQWV�ZHUH�QRW�UHTXLUHG�

WR�VWDPS�OHJHQGV�RQ�\HW�WR�EH�JURZQ�RUDQJHV��

%� 'HIHQGDQWV�$UH�(QWLWOHG�WR�D�9DOLG�([HPSWLRQ��
8QGHU�6HFWLRQ���D�����RI�WKH�6HFXULWLHV�$FW�

(YHQ�DVVXPLQJ�'HIHQGDQWV�DUH�VRPHKRZ�XQDEOH�WR�UHO\�RQ�WKH�H[HPSWLRQ�XQGHU�5XOH������

'HIHQGDQWV�QHYHUWKHOHVV�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�WKH�6(&¶V�³SDVW�YLRODWLRQ´�WKHRU\�
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EHFDXVH�DQ\�WUDQVDFWLRQV�ZLWK�WKH�3ULYDWH�3ODFHPHQW�SXUFKDVHUV�DUH�VHSDUDWHO\�H[HPSW�IURP�

UHJLVWUDWLRQ�XQGHU�6HFWLRQ���D�����RI�WKH�6HFXULWLHV�$FW�����6HFWLRQ���D�����H[HPSWV�³WUDQVDFWLRQV�

E\�DQ�LVVXHU�QRW�LQYROYLQJ�DQ\�SXEOLF�RIIHULQJ�´��6(&�Y��5DOVWRQ�3XULQD�&R�������8�6�����������

���������:KHQ�FRQVLGHULQJ�ZKDW�FRQVWLWXWHV�D�SXEOLF�RIIHULQJ��WKH�6XSUHPH�&RXUW�KDV�H[SODLQHG�

WKDW�WKH�DYDLODELOLW\�RI�6HFWLRQ���D�����³VKRXOG�WXUQ�RQ�ZKHWKHU�WKH�SDUWLFXODU�FODVV�RI�SHUVRQV�

DIIHFWHG�QHHG�WKH�SURWHFWLRQ�RI�WKH�>6HFXULWLHV@�$FW���$Q�RIIHULQJ�WR�WKRVH�ZKR�DUH�VKRZQ�WR�EH�

DEOH�WR�IHQG�IRU�WKHPVHOYHV�LV�D�WUDQVDFWLRQ�µQRW�LQYROYLQJ�DQ\�SXEOLF�RIIHULQJ�¶´��,G��DW�����

�FLWDWLRQ�RPLWWHG����³>7@KH�JRYHUQLQJ�IDFW�LV�ZKHWKHU�WKH�SHUVRQV�WR�ZKRP�WKH�RIIHULQJ�LV�PDGH�

DUH�LQ�VXFK�D�SRVLWLRQ�ZLWK�UHVSHFW�WR�WKH�LVVXHU�WKDW�WKH\�HLWKHU�DFWXDOO\�KDYH�VXFK�LQIRUPDWLRQ�DV�

D�UHJLVWUDWLRQ�ZRXOG�KDYH�GLVFORVHG��RU�KDYH�DFFHVV�WR�VXFK�LQIRUPDWLRQ�´��1HXZLUWK�,QY��)XQG��

/WG��Y��6ZDQWRQ������)��6XSS��������������6�'�1�<���������FLWDWLRQ�RPLWWHG���

+HUH��DV�GHVFULEHG�DERYH��WKH�3ULYDWH�3ODFHPHQW�SXUFKDVHUV�ZHUH�DOO�KLJKO\�VRSKLVWLFDWHG�

DQG�KLJK�QHW�ZRUWK�LQYHVWRUV����'HI����������������*LYHQ�WKLV��LW�LV�FOHDU�WKDW�WKHVH�ZHUH�WKH�W\SHV�

RI�LQYHVWRUV�ZKR�ZHUH�DEOH�WR�³IHQG�IRU�WKHPVHOYHV�´��5DOVWRQ�3XULQD�&R�������8�6��DW������VHH�

DOVR�3DUN�<LHOG�//&�Y��%URZQ��1R�����&LY��������*%'���61��������:/����������DW�����

�6�'�1�<��'HF������������ILQGLQJ�VHFXULWLHV�WR�EH�H[HPSW�XQGHU�6HFWLRQ���D�����ZKHUH�WKH�

RIIHUHHV�ZHUH�ERWK�VRSKLVWLFDWHG�DQG�H[SHULHQFHG�DQG�WKH�VHFXULWLHV�KDG�UHVWULFWLRQV�RQ�UHVHOOLQJ�

WKH�LQWHUHVWV���

0RUHRYHU��LW�LV�XQGLVSXWHG�WKDW�WKHUH�KDV�EHHQ�QR�SXEOLF�RIIHU�RU�GLVWULEXWLRQ�RI�*UDPV��

ZKLFK�FDQQRW��DQG�ZLOO�QHYHU��RFFXU�LI�WKH�*UDPV�DUH�GHHPHG�WR�EH�VWDWXWRU\�VHFXULWLHV�DW�WKH�WLPH�

RI�WKH�ODXQFK���%\�GHILQLWLRQ�WKHQ��DQ\�IXWXUH�VDOHV�RI�*UDPV�WR�WKH�SXEOLF�ZLOO�QRW�UHQGHU�WKH�VDIH�
BBBBBBBBBBBBBBBBBBBBBBBBBB�
����5XOH�����LV�D�QRQ�H[FOXVLYH�VDIH�KDUERU���7KXV��DQ�LVVXHU¶V�IDLOXUH�WR�VDWLVI\�DOO�RI�WKH�WHUPV�DQG�FRQGLWLRQV�RI�
5XOH�����³VKDOO�QRW�UDLVH�DQ\�SUHVXPSWLRQ�WKDW�WKH�H[HPSWLRQ�SURYLGHG�E\�VHFWLRQ���D�����RI�WKH�>6HFXULWLHV@�$FW�LV�
QRW�DYDLODEOH�´���6HH����&�)�5������������F����
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KDUERU�RU�VWDWXWRU\�H[HPSWLRQ�XQDYDLODEOH�EHFDXVH�DQ\�VXFK�IXWXUH�VDOHV�VLPSO\�FDQQRW�EH�SDUW�RI�

D�SXEOLF�GLVWULEXWLRQ�RI�*UDPV�DV�VWDWXWRU\�VHFXULWLHV�LQ�YLRODWLRQ�RI�WKH�6HFXULWLHV�$FW���

,,,� 7+(�6(&¶6�$33/,&$7,21�)25�$1�,1-81&7,21�6+28/'�%(�'(1,('�

7R�REWDLQ�D�SUHOLPLQDU\�LQMXQFWLRQ�HQMRLQLQJ�IXWXUH�YLRODWLRQV�RI�WKH�VHFXULWLHV�ODZV�XQGHU�

6HFWLRQ����E��RI�WKH�6HFXULWLHV�$FW��WKH�6(&�PXVW�PDNH�D�³FOHDU�VKRZLQJ´�RI�ERWK��L��WKH�

OLNHOLKRRG�RI�VXFFHVV�E\�HVWDEOLVKLQJ�D�SULPD�IDFLH FDVH�RI�D�SDVW�YLRODWLRQ�RI�WKH�VHFXULWLHV�ODZV��

DQG��LL��D�³UHDVRQDEOH�OLNHOLKRRG´�RI�IXWXUH�YLRODWLRQV�DEVHQW�DQ�LQMXQFWLRQ���6(&�Y��8QLIXQG�6$/��

����)��G��������������������G�&LU���������FLWDWLRQ�RPLWWHG����7KH�6(&�LV�HQWLWOHG�WR�D�

SUHOLPLQDU\�LQMXQFWLRQ�RQO\�XSRQ�³D�VXEVWDQWLDO�VKRZLQJ�RI�OLNHOLKRRG�RI�VXFFHVV�DV�WR�ERWK�D�

FXUUHQW�YLRODWLRQ�DQG�WKH�ULVN�RI�UHSHWLWLRQ�´��6(&�Y��&DYDQDJK������)��G������������G�&LU���������

VHH�DOVR�8QLIXQG������)��G�DW�����������$V�WKH�6HFRQG�&LUFXLW�KDV�FDXWLRQHG��³D�SUHOLPLQDU\�

LQMXQFWLRQ�FDQ�KDYH�YHU\�VHULRXV�FRQVHTXHQFHV�´�DQG�WKXV��³WKH�PRUH�RQHURXV�������WKH�EXUGHQV´�RI�

WKH�LQMXQFWLRQ�VRXJKW��WKH�³PRUH�SHUVXDVLYH�>WKH@�VKRZLQJ�RI�>WKH�6(&¶V@�HQWLWOHPHQW´�WR�UHOLHI�

PXVW�EH���8QLIXQG������)��G�DW�������

$OWKRXJK�³>D@Q�HYLGHQWLDU\�KHDULQJ�LV�QRW�UHTXLUHG�ZKHQ�WKH�UHOHYDQW�IDFWV�HLWKHU�DUH�QRW�

LQ�GLVSXWH�RU�KDYH�EHHQ�FOHDUO\�GHPRQVWUDWHG�DW�SULRU�VWDJHV�RI�WKH�FDVH�RU�ZKHQ�WKH�GLVSXWHG�

BBBBBBBBBBBBBBBBBBBBBBBBBB�
����7KH�6(&�DOVR�FODLPV�WKDW�'HIHQGDQWV�³GLG�QRW�FRPSO\�ZLWK�5HJXODWLRQ�6��ZKLFK�SURYLGHV�D�VDIH�KDUERU�DYDLODEOH�
IRU�RIIHUV�DQG�VDOHV�RI�VHFXULWLHV�RXWVLGH�WKH�8QLWHG�6WDWHV�ZLWKRXW�UHJLVWUDWLRQ´�EHFDXVH�'HIHQGDQWV�³LQWHQWLRQDOO\�
RIIHUHG�DQG�VROG�VHFXULWLHV�WR�SHUVRQV�LQ�WKH�8QLWHG�6WDWHV>@�XVLQJ�WKH�VDPH�2IIHULQJ�'RFXPHQWV�DQG�*UDP�3XUFKDVH�
$JUHHPHQWV�IRU�ERWK�8�6��DQG�IRUHLJQ�SHUVRQV�´���3O��3,�%U�����Q������7KLV�DUJXPHQW�LV�ZLWKRXW�PHULW���7KH�3ULYDWH�
3ODFHPHQW�ZDV�FRQGXFWHG�SXUVXDQW�WR�YDOLG�H[HPSWLRQV�XQGHU�5HJXODWLRQ�'��IRU�8�6��SXUFKDVHUV��DQG�5HJXODWLRQ�6�
�IRU�QRQ�8�6��SXUFKDVHUV����,W�LV�ZHOO�HVWDEOLVKHG�WKDW�VLPXOWDQHRXV�5HJXODWLRQ�'�DQG�5HJXODWLRQ�6�RIIHULQJV�DUH�
SHUPLWWHG���2IIVKRUH�2IIHUV�DQG�6DOHV��6HFXULWLHV�$FW�5HOHDVH�1R��������([FKDQJH�$FW�5HOHDVH�1R����������
,QYHVWPHQW�&RPSDQ\�$FW�5HOHDVH�1R�������������6(&�'RFNHW����DW��������$SU�������������VHH�DOVR����&�)�5����
���������³>7@UDQVDFWLRQV�RWKHUZLVH�PHHWLQJ�WKH�UHTXLUHPHQWV�RI�DQ�H[HPSWLRQ�>XQGHU�5HJXODWLRQ�'@�ZLOO�QRW�EH�
LQWHJUDWHG�ZLWK�VLPXOWDQHRXV�RIIHULQJV�EHLQJ�PDGH�RXWVLGH�WKH�8QLWHG�6WDWHV�LQ�FRPSOLDQFH�ZLWK�5HJXODWLRQ�6�´����
:KHUH�VLPXOWDQHRXV�5HJXODWLRQ�'�DQG�5HJXODWLRQ�6�RIIHULQJV�RFFXU��WKHUH�LV�QR�OHJDO�SURKLELWLRQ�DJDLQVW�XVLQJ�WKH�
VDPH�RIIHULQJ�PDWHULDOV�LQ�WKH�5HJXODWLRQ�'�RIIHULQJ�DQG�WKH�5HJXODWLRQ�6�RIIHULQJ�VR�ORQJ�DV�WKRVH�RIIHULQJ�
PDWHULDOV�DUH�VXIILFLHQW�XQGHU�HDFK�H[HPSWLRQ��ZKLFK�ZDV�WKH�FDVH�KHUH���2IIVKRUH�2IIHUV�DQG�6DOHV�DW����
�³OHJLWLPDWH�PDUNHWLQJ�HIIRUWV�PDGH�LQ�WKH�8�6��IRU�DQ�RIIHULQJ�H[HPSW�XQGHU�5HJXODWLRQ�'�GR�QRW�UHVXOW�LQ�WKH�ORVV�
RI�WKH�5HJXODWLRQ�6�H[HPSWLRQ�IRU�D�VLPXOWDQHRXV�RIIVKRUH�RIIHULQJ´���
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IDFWV�DUH�DPHQDEOH�WR�FRPSOHWH�UHVROXWLRQ�RQ�D�SDSHU�UHFRUG��������WKH�PRWLRQ�µVKRXOG�QRW�EH�

UHVROYHG�RQ�WKH�EDVLV�RI�DIILGDYLWV�ZKLFK�HYLQFH�GLVSXWHG�LVVXHV�RI�IDFW�¶´��&KDUHWWH�Y��7RZQ�RI�

2\VWHU�%D\������)��G������������G�&LU���������FLWDWLRQV�RPLWWHG����:KHUH��DV�KHUH��VHH�VXSUD�

S�������D�SDUW\�ZDLYHV�LWV�ULJKW�WR�DQ�HYLGHQWLDU\�KHDULQJ��³LW�LV�QRW�HQWLWOHG�WR�KDYH�WKH�FRXUW�

DFFHSW�LWV�XQWHVWHG�UHSUHVHQWDWLRQV�DV�WUXH�LI�WKH\�DUH�GLVSXWHG�´��&KDUHWWH������)��G�DW������VHH�

DOVR�+ROW�Y��&RQW¶O�*US���,QF�������)��G��������Q�����G�&LU���������

7KH�6(&�FDQQRW�PDNH�WKH�UHTXLVLWH�FOHDU�VKRZLQJ�RI�HLWKHU�D�SDVW�YLRODWLRQ�RU�WKH�

UHDVRQDEOH�OLNHOLKRRG�RI�D�IXWXUH�YLRODWLRQ���$V�GLVFXVVHG�DERYH��'HIHQGDQWV�FRPSOLHG�ZLWK�DOO�

UHTXLUHG�H[HPSWLRQV�IURP�WKH�UHJLVWUDWLRQ�UHTXLUHPHQWV�RI�WKH�6HFXULWLHV�$FW��DQG�WKH�6(&�FDQQRW�

HVWDEOLVK�D�UHDVRQDEOH�OLNHOLKRRG�RI�IXWXUH�YLRODWLRQV�RI�WKH�VHFXULWLHV�ODZV�EHFDXVH��DIWHU�WKH�

ODXQFK�RI�WKH�721�%ORFNFKDLQ��*UDPV�ZLOO�QRW�EH�VHFXULWLHV�DQG�WKXV�ZLOO�QRW�EH�VXEMHFW�WR�WKH�

UHJLVWUDWLRQ�UHTXLUHPHQWV�RI�WKH�6HFXULWLHV�$FW����6HH�VXSUD�3DUW�,,����,Q�DQ\�HYHQW��EHFDXVH�WKH�

6(&�ZDLYHG�LWV�ULJKW�WR�DQ�HYLGHQWLDU\�KHDULQJ��HYHQ�LI�WKH�6(&�FRXOG�GHPRQVWUDWH�PDWHULDO�

LVVXHV�RI�GLVSXWHG�IDFW��DQG�LW�FDQQRW���DQ\�VXFK�GLVSXWHG�IDFWV�FDQQRW�VHUYH�DV�WKH�EDVLV�IRU�WKH�

6(&¶V�SUHOLPLQDU\�LQMXQFWLRQ���6HH�6(&�Y��3HWURIXQGV��,QF�������)��6XSS����������������	�Q���

�6�'�1�<���������6(&�³IDLOHG�WR�HVWDEOLVK�LWV�µUHTXLVLWH�³VWURQJ�SULPD�IDFLH�FDVH´µ�RI�D�

YLRODWLRQ�´�LQ�SDUW��EHFDXVH�GHIHQGDQWV¶�FRPSHWLQJ�SDSHUV�FUHDWHG�D�IDFWXDO�GLVSXWH��FLWDWLRQV�

RPLWWHG����

&21&/86,21�

)RU�WKH�IRUHJRLQJ�UHDVRQV��'HIHQGDQWV�UHVSHFWIXOO\�UHTXHVW�WKDW�WKH�&RXUW�JUDQW�WKHLU�

PRWLRQ�IRU�VXPPDU\�MXGJPHQW�DQG�GHQ\�WKH�6(&¶V�DSSOLFDWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��
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'DWHG�����1HZ�<RUN��1HZ�<RUN���
-DQXDU\����������

5HVSHFWIXOO\�VXEPLWWHG��

��V��6FRWW�'��0XVRII�������������
*HRUJH�$��=LPPHUPDQ�
6FRWW�'��0XVRII�
&KULVWRSKHU�3��0DOOR\�
$OH[DQGHU�&��'U\OHZVNL�
6.$''(1��$536��6/$7(���
��0($*+(5�	�)/20�//3�
)RXU�7LPHV�6TXDUH�
1HZ�<RUN��1HZ�<RUN�������
3KRQH������������������

$WWRUQH\V�IRU�'HIHQGDQWV
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